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Section 504 of the Rehabilitation Act: 
Emerging Issues for College and 
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Litigation in the early years after passage of the Rehabilitation Act (which 
prohibits programs receiving federal financial assistance from discrimi- 
nating on the basis of handicap) focused primarily on procedural issues, 
such as whether a private right of action exists under the Act and whether 
one must exhaust administrative remedies before bringing a cause of ac- 
tion in the courts. The issue of program specificity was also addressed in 
the Grove City case relating to Title IX sex discrimination. In recent 
years, however, courts have begun to focus on the substantive aspects of 
higher education programming and handicapped students. Cases in the 
area of employment have also provided some useful precedent for how 
Section 504 should be applied. 


This article focuses on what are viewed as emerging issues on college 
campuses today: who is handicapped (focusing on students with learn- 
ing disabilities, mental conditions, alcohol and drug addiction, and 
health conditions); is the student ‘‘otherwise qualified’ (focusing on 
problems related to standardized tests and students with health impair- 
ments); and what must be provided to students in the way of auxiliary 
aids and reasonable accommodations (focusing on testing, services for 
learning disabled students, auxiliary aids such as readers and interpre- 
ters, accommodations for students with AIDS, and accommodations for 
students with alcohol or drug addiction or emotional problems). The arti- 
cle concludes by discussing some means for preparing for these and other 
issues relating to the handicapped students on campus. 





Recent Legal Developments in Sexual 
Ee oe ee ee ee Elsa Kircher Cole 267 


This article provides an overview of the law of sexual harassment, with 
special emphasis on the law’s application to colleges and universities. It 
traces through case law the development in the late 1970’s of sexual 
harassment as a type of sex discrimination violative of the Civil Rights 
Act of 1964. This article describes changes in sexual harassment theory 
since the 1970’s, including those made in the recent United States 
Supreme Court decision of Vinson v. Meritor Savings Bank, the first sex- 
ual harassment case heard by the Court. The article includes a descrip- 
tion of the elements of the two theories used to prove sexual harassment, 
and gives case law examples of each. The paper further describes federal 
and state remedies that can be used as alternatives to Title VII to pursue 
incidents of sexual harassment, including the equal protection clause, 
Title IX, and tort law remedies, citing cases involving higher education 
as examples. Finally, the article outlines the types of in-house policies 
and complaint procedures colleges and universities should develop to 
encourage employees to report sexual harassment and to reduce potential 
liability to employees and students for such harassment. The article also 








speculates as to the future direction of sexual harassment law and sug- 
gests that colleges and universities prepare for an expansion of the offen- 
sive environment theory into the teacher/student setting. 


Student-Athletes as Employees: Income 
Tax Consequences William J. Judge 


If the realities of today’s big-time intercollegiate sports result in treating 
student-athletes more like employees and less like students, unexpected 
income tax consequences could result. Amounts received as athletic 
scholarships are generally presumed to be excluded from the recipient’s 
gross income under Section 117 of the Internal Revenue Code. That 
presumption is justified, however, only if the payments received comport 
with the ordinary understanding of ‘‘scholarship’’ and/or ‘‘fellowship’’ 
as relatively disinterested, ‘‘no strings’ educational grants with no re- 
quirement of any substantial quid pro quo from the recipient. 


When analyzed in view of the standards allocated by courts and agencies 
to scholarship recipients, the justification for the favorable tax treatment 
afforded recipients of athletic scholarships appears dubious at best. 
Courts have employed contract principles and workman’s compensation 
theory in certain cases to find that a student-athlete is an employee of the 
institution. Many coaches and administrators in higher education have 
concluded that in intercollegiate athletics, the traditional teacher-student 
relationship has been replaced by the employer-employee relationship. 
Should this impression be expanded and gain widespread judicial accep- 
tance, the Internal Revenue Service and the courts could react according- 
ly, thereby requiring the inclusion of amounts received as scholarship in 
the recipient’s gross income. 


Restrictions on Technology Transfer Among 
Academic Researchers: Will Recent 
Changes in the Export Control System 
Make a Difference? Margaret J. Lam 


In 1985, changes in the United States export control system lifted 
restraints on scientific communication that had been imposed on univer- 
sity researchers for national security reasons. In that same year, Congress 
enacted the Export Administration Amendments Act of 1985, which ex- 
presses the intent to preserve free communication among scientists and 
scholars. In addition, revisions by the State Department of the Interna- 
tional Traffic in Arms Regulations clarified the definition of the term 
‘technical data,’’ and softened the disclosure requirements related to a 
foreigner in the academic setting. These measures brought the competing 
objectives of scientific communication and national security more nearly 
in balance. Gray areas of university research, however, will likely remain 
subject to export controls. 


This article is the winner of the 1986 National Legal Writing Competition 
sponsored by the National Association of College and University At- 
torneys. 








SECTION 504 OF THE 
REHABILITATION ACT: EMERGING 
ISSUES FOR COLLEGES AND 
UNIVERSITIES 


LAURA F. ROTHSTEIN* 


INTRODUCTION 


Section 504 of the Rehabilitation Act was enacted by Congress in 
1973. It provides that ‘‘no otherwise qualified handicapped individual . . . 
shall, solely by reason of his handicap be excluded from the partici- 
pation in, be denied the benefits of, or be subjected to discrimination 
under any program or activity receiving [f]ederal financial assistance.’’? 
A substantial percentage of institutions of higher education are recipi- 
ents of federal financial assistance, and are therefore subject to this 
mandate.* The regulations promulgated pursuant to the Act have ad- 
dressed specifically the requirements for colleges and universities by 





* Professor of Law, University of Houston; B.A., 1971, University of Kansas; J.D., 
1974, Georgetown University; Author of RIGHTS OF PHYSICALLY HANDICAPPED PER- 
SONS (1984). Faculty Editor of the JouRNAL OF COLLEGE AND UNIVERSITY LAW (1980-1986). 

' 29 U.S.C. § 794 (1982). 

2 Id. 

‘ Under a 1984 United States Supreme Court holding, only those programs that 
directly receive federal financial assistance are subject to Title IX. Grove City College v. 
Bell, 465 U.S. 555 (1984). This holding applies similarly to § 504. Proposed legislative 
amendments to Title IX, § 504, and other similar statutes may result in institution-wide 
applicability. Because of current Congressional proposals to amend these statutes, courts 
may have been reluctant to address the question not clarified by the ‘‘Grove City’ 
decision — i.e., what is a program? This article will not attempt to analyze that issue, 
but will assume that the discussed activity falls within the meaning of a program 
receiving federal financial assistance. 

It should also be noted that § 504 applies to recipients of federal financial assistance 
other than colleges and universities, and that regulations have been promulgated to cover 
the areas of public education, public facilities, transportation, health and welfare, em- 
ployment, and a variety of other areas. For a detailed discussion of the applicability of 
§ 504 and other handicap discrimination statutes, see L. ROTHSTEIN, RIGHTS OF PHYSICALLY 
HANDICAPPED PERSONS (1984) [hereinafter RPHP]. 

Section 503 of the Rehabilitation Act applies to federal contractors and has similar 
but not identical requirements. This article focuses on § 504 because colleges and 
universities are more likely to be subject to it. For a discussion of § 503 requirements, 
see RPHP, § 4.05-.09. 
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focusing on student-related issues.‘ Additional regulations clarify the 
employment issues relevant to campus staff and faculty.® 

The passage of the Act and the promulgation of regulations brought 
initial uncertainty to American campuses.® But judicial clarification of 
many issues and increasingly sophisticated networks of information 
exchange between universities have increased handicapped persons’ 
participation in postsecondary education.’ Besides these measures the 
special education provided to public schools through the Education for 
All Handicapped Children Act (EAHCA) of 1975 has increased the 
number of handicapped students on campus today.® Children who 
received this special education early in their school years now are 
reaching college age in increasing numbers, and are better prepared for 
and more likely to seek admission to higher education. 

The judicial clarification of several substantive issues and the 
presence of more handicapped students on campus have set the stage 
for resolution of several emerging issues in this area. For example, when 
does a particular condition make an individual handicapped within the 
Act, when is a person considered ‘‘otherwise qualified,’’ and what 
reasonable accommodations are required in the college setting? 

This article will review the early judicial and regulatory develop- 
ments that have set the framework for what is required under the Act. 
It will then examine the emerging issues on college campuses today. 
While focusing on student-related issues, this article will also examine 
some of the issues particularly significant to college faculty and staff. 
Because this article focuses primarily on issues unique to colleges and 





* 34 C.F.R. § 104.1-.61 (1985). 

* The original model HEW regulation is found at 45 C.F.R. § 84.1-.99 (1985). 
Each agency granting financial assistance must promulgate regulations consistent with 
the HEW model regulations. For agency regulations currently in existence, see RPHP, supra 
note 3, at 9. 

* For a general overview of the early assessment of § 504 and its implications, 
see E. PHELPS, SECTION 504 AND ITs IMPLICATIONS FOR POSTSECONDARY INSTITUTIONS, NEW 
DIRECTIONS FOR STUDENT SERVICES, SERVING HANDICAPPED STUDENTS 1-8 (1980). 

” Precise statistics on the number of handicapped students on American campuses 
are difficult to obtain. The best estimate indicates that from 1978 to 1985 the percentage 
of college freshmen with disabilities increased from 2.7% to 7.7%. HIGHER EDUCATION 
RESEARCH INSTITUTE, AMERICAN FRESHMAN: NATIONAL Norms For FALL 1985 (1985). 

* 20 U.S.C. §§ 1401-1461 (1982). For a detailed discussion of the requirements 
under the EAHCA, see RPHP, supra note 3, at § 2. The underlying principles of the 
EAHCA are that all children of school age are to be served, that they are to be provided 
special education and related services in the least restrictive appropriate setting, and that 
they are to receive this education at no cost. Id. The EAHCA contains detailed procedural 
safeguards that provide parents of handicapped students the opportunity for notice and 
a hearing whenever they disagree with the school’s decision about identification or 
programming. Id. Many parents have consequently become accustomed to a much higher 
level of substantive and procedural protections available than was previously the case. 
These parents and the students themselves quite probably have expectations that similar 
services should be available at the postsecondary level. 
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universities, an in-depth discussion of several procedural issues is not 
included, although these issues are mentioned briefly for reference. 
Finally, this article will provide some guidance for university counsel 
and policymakers in establishing sound practices in addressing issues 
related to handicapped students, staff, and faculty. The focus of this 
article is primarily on federal law. However, state laws relating to 
education, public accommodations, and employment® may well have 
additional implications for colleges and universities. 


I. SECTION 504: EARLY JUDICIAL AND REGULATORY DEVELOPMENTS 


Although Section 504 of the Rehabilitation Act was passed in 1973, 
not until 1978 did HEW issue model minimum regulations.'® These 
regulations, which covered all recipients of federal financial assistance, 
not just colleges and universities, required recipients to perform a self- 
evaluation within one year of the effective date of the regulations and 
to eliminate discrimination uncovered by that evaluation.'' These self- 
evaluations revealed that most campuses had obvious substantial ar- 
chitectural barriers. Other types of barriers, however, were found in 
the admissions and recruitment process and in programs and services 
as well.'? Early concerns about how to address these issues as well as 
about the cost of making the needed changes have been alleviated to 
some degree by the development of an information network and by the 
improved technology available over the past few years.'* The most 
significant development is universities recognition that Section 504 
does not require that all classrooms and buildings be accessible to 
handicapped persons but that ‘‘when viewed in its entirety, [the pro- 
gram be] readily accessible to handicapped persons.’’* 

Early litigation in this area focused mainly on procedural issues. 
In Grove City College v. Bell's the courts held that unless Congress 
passes legislation to amend several statutes relating to federal financial 
assistance, only those programs directly receiving federal financial 
assistance will be subject to Section 504. That same year, the United 
States Supreme Court clarified that the primary objective of federal 





* See RPHP, supra note 3, at §§ 2, 4, 5. 

” 43 Fed. Reg. 2132 (1978). These regulations are to be followed by other agencies 
in promulgating their own regulations. 

" 34 C.F.R. § 104.6(c) (1985). 

'* For a discussion of the overall requirements of § 504 as they apply to colleges 
and universities, see RPHP, supra note 3, at § 3. 

'* Two major organizations providing information about postsecondary education 
and handicapped persons are Higher Education and the Handicapped (HEATH) and the 
Association on Handicapped Student Service Programs in Post-Secondary Education 
(AHSSPPE). A bibliography of these and other resource materials is included, infra at 
appendix. 

'* 34 C.F.R. § 104.22(a) (1985). See also RPHP, supra note 3, at § 3.12. 

's 465 U.S. 555 (1984). 
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financial assistance need not be employment in order for an individual - 
to bring an action claiming employment discrimination.'* It would 
follow then, that the federal financial assistance need not be for student 
services in order for a student to bring a discrimination action, as 
long as the federal financial assistance was being received in the program 
in which discrimination is being claimed. 

The use of federal grant programs to trigger ‘‘Grove City’’ jurisdic- 
tion raises another issue as yet unsettled by the Supreme Court: the 
degree to which Congress can impose conditions on recipients through 
grant programs. In 1981 the Court, in Pennhurst State School and 
Hospital v. Halderman,’’ held that Congress must be unambiguous in 
imposing specific conditions on the receipt of federal funds. While the 
Court has since concluded that Congress was unambiguous in its 
requirements under the Education for All Handicapped Children Act,'* 
it is uncertain whether the requirements of Section 504 are similarly 
unambiguous. '® 

Two other procedural issues have recently been addressed by the 
Supreme Court. In Alexander v. Choate,?° the Court held that policies 
with a disparate impact on handicapped persons do not necessarily 
establish a prima facie case of discrimination under Section 504. The 
Court did not, however, reject the use of the disparate impact test in 
all cases of handicap discrimination. Of potential significance to state 
universities is Atascadero State Hospital v. Scanlon,”' in which the 
Court held that acceptance of federal funds by state agencies is not a 
waiver of eleventh amendment immunity. While not yet settled by the 
Supreme Court, two related procedural issues under Section 504 have 
been resolved with substantial unanimity by lower federal courts. These 
courts substantially agree that a private right of action exists under 
Section 504,” and that one need not exhaust administrative remedies 
before seeking redress in court.?* 





Consolidated Rail Corp. v. Darrone, 465 U.S. 624 (1984). 

'7 451 U.S. 1 (1981). 

’ Hendrick Hudson Dist. Bd. of Educ. v. Rowley, 458 U.S. 176 (1982). 

See generally, Wegner, The Antidiscrimination Model Reconsidered: Ensuring 
Equal Opportunity Without Respect to Handicap Under Section 504 of the Rehabilitation 
Act of 1973, 69 CoRNELL L. REv. 401 (1984). 

20 105 S. Ct. 712 (1985). For discussion of burden of proof, see RPHP, supra note 
3, at § 3.20. 

*1 105 S. Ct. 3142 (1985). See also Lupert v. California State Bar, 761 F.2d 1325 
(9th Cir. 1985) (immunity under the eleventh amendment does not extend to nonmonetary 
injunctive, or declaratory relief). The result may differ if an individual employee is sued 
instead of the agency. 

*2 See also Salvador v. Bell, 622 F. Supp. 438 (N.D. Ill. 1985) aff'd, 800 F.2d 97 
(7th Cir. 1986) (student has no private right of action against the Secretary of the 
Department of Education under the Rehabilitation Act). See generally RPHP, supra note 
3, at § 3.18 n.170. 

** See generally, RPHP, supra note 3, at § 3.19 n.176. 








1986} REHABILITATION ACT 233 


Because of initial judicial attention to the procedural issues of 
private right of action and exhaustion, most early reported decisions 
did not address the substantive requirements of Section 504. The major 
exception, Southeastern Community College v. Davis,** held that in 
order to be considered ‘‘otherwise qualified’’ and therefore entitled to 
the protections of Section 504, the individual must be able to meet the 
program’s requirements in spite of the handicap.** The United States 
Supreme Court indicated that while the refusal to make some modifi- 
cations or adjustments might constitute illegal discrimination, substan- 
tial modifications or fundamental alterations to a program were not 
required under Section 504.76 More recent judicial opinions in cases 
involving employment discrimination in other contexts, including some 
in higher education, have begun to clarify the types of accommodations 
that will be required in certain instances.?” Because so many different 
types and degrees of handicapping conditions are involved in these 
cases, and because the programs in question have such different re- 
quirements, it is difficult to draw on these cases as precedent for what 
is specifically required in the way of accommodation in a particular 
situation. Some general principles have begun to emerge, however, and 
these will be discussed more fully later in this article.** One of the 
issues, part of the larger issue of required accommodations, is payment 
for auxiliary services. Blind students needing readers and deaf students 
needing sign language interpreters may not qualify for vocational re- 
habilitation funding for such services,”° may not be able to obtain these 
services through voluntary agencies, and may have limited personal 
resources to pay for the services. These persons may then look to their 
college or university to provide such services. University of Texas v. 
Camenisch*”® would have resolved whether Section 504 requires the 
college or university to pay for interpreter services, but the Supreme 
Court remanded the case on a procedural issue. A potential resolution 
of this question is discussed later. 





** 442 U.S. 397 (1979). 

*s The case involved a hearing-impaired applicant to a nursing program. The Court 
found hearing a necessary qualification for admission. Id. at 413-14. 

26 More recent developments concerning whether one is ‘‘otherwise qualified’’ are 
discussed later in this article. See infra Section II (B). 

*? See infra Section II (C). See also RPHP, supra note 3, at §§ 3.01-.14, 4.12, 4.20. 

“® See infra Section II (C). 

“* See RPHP, supra note 3, at §§ 4.15-.18. 

“ 451 U.S. 390 (1981). For prior Journal of College & University Law discussions 
of this issue, see Orleans & Smith, Who Should Provide Interpreters Under Section 504 
of the Rehabilitation Act?, 9 J.C. & U.L. 177 (1982-83); Tucker, Perspective on Camenisch, 
8 J.C. & U.L. 409 (1981-82); see also Witters v. Washington Dept. of Servs. for the Blind, 
106 S. Ct. 748 (1985) (blind individual choosing to study ministry at a Christian college 
was not precluded by the first amendment from receiving vocational rehabilitation 
assistance). 
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In sum, while some procedural questions have been resolved, much 
substantive law remains to be addressed. Both the influx of handicapped 
students at universities and individuals’ greater awareness of the Re- 
habilitation Act as a potential source of protection from adverse treat- 
ment by students, faculty, and staff are likely to result in more litigation 
in which some of these substantive issues will be resolved. The next 
section will address those areas in which the potential for litigation 
seems greatest. 


II. EMERGING ISSUES 


The following section highlights three difficult areas of inquiry. 
Whether someone is handicapped under Section 504 resolves only the 
first issue. The individual must also be qualified for the program and, 
where accommodations are required, they must be reasonable. 


A. Who is handicapped? 


A handicapped person is defined by the Rehabilitation Act as ‘‘any 
person who (i) has a physical or mental impairment which substantially 
limits one or more of such person’s major life activities, (ii) has a 
record of such an impairment, or (iii) is regarded as having such an 
impairment.’’*' Major life activities include ‘‘caring for one’s self, 


performing manual tasks, walking, seeing, hearing, speaking, breathing, 
learning, and working.’’*? While some handicaps clearly fall within the 
meaning of the Act, in a number of recent cases defendants have 
claimed that the individual seeking protection is not handicapped 
within the Rehabilitation Act definition. State statutes variously define 
handicap,** but state cases are useful in assessing how courts define 
handicap. 





" 29 U.S.C. § 706(7)(B) (1982). 

" 34 C.F.R. § 104.3(j)(2)(ii) (1985). 

" Ata. CoDE §§ 21-7-1, -8 (1975); ALASKA STaT. § 18.80.220(a)(1) (1981); CaL. Epuc. 
Cone §§ 1413(h), 1420(a), 1432(Deering Supp. 1981); Coto. Rev. STAT. § 24-34-801 (1982); 
Conn. GEN. Stat. §§ 1-1f, 46(a)-60 (1981); D.C. Cope ANN. § 6-1705 (1981); FLA. STAT. 
ANN. § 413.08(3) (West 1979); Ga. Cope ANN. §§ 66-501, -506 (Harrison Supp. 1982); 
Haw. Rev. Stat. §§ 378-1(7), -2, -9 (1976 & Supp. 1980); IDAHO CopE §§ 56-701, -707 
(1976); ILL. ANN. Stat. ch. 68, §§ 1-102(A), 1-103(I), 2-102 (Smith-Hurd Supp. 1981); 
IND. Cope §§ 22-9-11 to -13 (1980); Iowa Cope ANN. §§ 601A.2(11), .6(1) (West 1975); 
Kan. Stat. ANN. §§ 44-1002(j), 44-1009(a)(I) (1981); Ky. Rev. Stat. ANN. §§ 207.130(2), 
.150(1) (Baldwin 1982); La. Rev. Stat. ANN. §§ 46-2251 to -2256 (West 1982); ME. REv. 
Stat. ANN. tit. 5, §§ 4553.7-A, 4572 (1979); Mp. ANN. Cope art. 49B, §§ 49B-15(g), 16 
(1957 & Repl. vol. 1979); Mass. ANN. Laws ch. 149, § 24K (Law. Co-op 1976); MICH. 
Comp. Laws §§ 37.1103, .1202 (1979); Minn. Stat. §§ 363.01(25), .03(2) (1980); Miss. 
Cope ANN. § 43-6-15 (1981); Mo. Cope Recs. tit. 4, § 180-3 (1985); Mont. Cope ANN. § 
49-1-102, -2-101(13), (16), 2-303 (1981); NeB. Rev. Srat. §§ 48-1102(8), -1104, -1108(1) 
(1978); Nev. Rev. Stat. §§ 613.330, .350(1), (2) (1979); N.H. Rev. Stat. ANN. §§ 354- 
A:3(13), -A:8 (Supp. 1981); N.J. Stat. ANN. §§ 10:5-4.1, -5(q) (West Supp. 1981); N.M. 
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Many cases in the employment area involve claims of protection 
for persons with back problems, crossed eyes, injured knees, weak back 
muscles, and other conditions, but this section will focus only on 
those cases pertaining to postsecondary education. Handicap claims 
likely will emerge in higher education for conditions that include 
learning disabilities, mental conditions, alcohol and drug addiction, 
and health conditions. 


1. Learning Disabilities 


A learning disability is a ‘‘disorder in one or more of the basic 
psychological processes involved in understanding or in using lan- 
guage, spoken or written, which may manifest itself in an imperfect 
ability to listen, think, speak, read, write, spell or do mathematical 
calculations.’’*> Regulations under Section 504 specifically include 
learning disabilities as a handicap within the Act.** Nevertheless, prob- 
lems arise in determining whether a person is actually learning dis- 
abled, who is responsible for making that assessment, and when the 
university must know of the learning disability before it can be accused 
of discrimination. 

Despite a significant increase in the understanding of learning dis- 
abilities, the causes and manifestations of learning disabilities are 
complex, and much research still needs to be done in this area.*” As 
more becomes known about learning disabilities, children in public 
schools are more likely to be identified as learning disabled and to 
receive special education programming under the Education for All 
Handicapped Children Act.** While an assessment in public schools 
under the EAHCA is not a binding determination of the existence of a 
learning disability, such a determination would carry a great deal of 





Stat. ANN. §§ 28-10-9 to -12 (1978); N.Y. Exec. Law §§ 292(21), 296(1) (McKinney 1982); 
N.C. Gen. Stat. § 128-15.3 (1981); N.D. Cent. Cope § 14-02.4-01 to -21 (1983); Onlo 
Rev. Cope ANN. §§ 4112.01(13), .02(A) (Anderson 1980); Oxta. Stat. tit. 25, §§ 1301.4, 
1302-10 (1981); Or. Rev. Stat. §§ 659.400(2), .425 (1981); Pa. Stat. ANN. tit. 43, §§ 
954(p), 955 (Purdon Supp. 1981); R.I. Gen. Laws §§ 28-5-6(H), -7 (1979); S.D. Copiriep 
Laws ANN. § 3-6A-15 (1980); TENN. CoDE ANN. § 8-50-103 (1980); TEx. Hum. Res. CopE 
ANN. § 121.003 (Vernon 1980); UTAH CopE ANN. § 34.35-6 (Supp. 1981); VT. STaT. ANN. 
tit. 21, § 495 (Supp. 1982); Va. Cope ANN. § 40.1-28.7 (1981); WaAsH. Rev. CopE § 
49.60.180 (1981); W. Va. Cope § 5-11-2 (Supp. 1982); Wis. Stat. §§ 111.32(5)(a), (f) 
(1979-1980). For a cumulative supplement listing recent case law developments see, 
RPHP, supra note 3, at § 4.20. 

“ Even left-handedness has been claimed as a handicap. The court did not agree. 
Torres v. Bolger, 610 F. Supp. 593 (N.D. Tex. 1985). 

' 34 C.F.R. § 300.5(b)(9) (1985). 

“ Id. at § 104.3(j)(2)(i)(B) (1985). 

‘7 B. SCHEIBER & J. TALPERS, CAMPUS ACCESS FoR LEARNING DISABLED STUDENTS: A 
COMPREHENSIVE GUIDE 7-14 (1985). See infra at appendix for further information. 

* 20 U.S.C. §§ 1401-1461 (1982). For an in-depth discussion of the EAHCA, see 
RPHP, supra note 3, at § 2; see also supra note 8 for a brief overview of the requirements. 
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weight because of the safeguards attending such a finding. Many 
students, however, do not discover their learning disability until they 
reach college.*® In fact, students with learning disabilities are the 
“fastest growing group of students with disabilities on campus.’’*° Of 
the 7.7% of all freshmen on American campuses who are disabled, 
14.3% of that group are learning disabled. In 1978 only 4.7% of 
disabled freshmen were learning disabled.*' 

Those individuals with a record of the disability as a result of 
public school identification’? or of an assessment done by qualified 
professionals should have little difficulty in providing the college or 
university with the documentation necessary to indicate that a handicap 
exists. This should entitle the student to nondiscriminatory treatment 
and some accommodation.** The real problem arises when a student is 
admitted, does poorly, is placed on academic probation or has some 
other adverse academic consequences, and feels that the poor academic 
performance is due to a learning disability that is undocumented. Must 
the college or university pay for the cost of an assessment or provide 
the assessment service through its health care program? The answer to 
that question cannot be found in reported case law, in the statutes, or 
in any regulations. Forthcoming answers will probably be based upon 
the normal services of the campus health service program. If psycho- 
logical assessment is provided through the campus health program, 
then assessment of a student for learning disabilities should be part of 
the services available to the student. If, however, such services are not 
available on a routine basis, the cost and burden of providing the 
documentation will be borne by the student. This issue may eventually 
be litigated because the cost of making these assessments is substan- 
tial.** 

A second issue arises for learning disabled students in cases of 
adverse action (rejection for admission, academic probation, etc.) when 
the college or university does not know that the learning disability 
exists. In Salvador v. Bell,*® Arsenio Salvador claimed that Roosevelt 
University had discriminated against him by failing to make necessary 
modifications of the academic program, which failure denied him a 





” See B. SCHEIBER & J. TALPERS, supra note 37, at 7-10. In addition, many older 
students re-entering postsecondary education may not have attended public schools while 
the EAHCA was in effect. 

* HEATH 3, supra note 13 (May 1986). 

*' AMERICAN FRESHMAN: NATIONAL Norms For FALL 1985, supra note 7. 

* See generally, RPHP, supra note 3, at § 2.29. 

** See infra Section II(A)(1). 

* Such testing can cost as much as $400-$500 for some private consultants, 
depending on the tester. Telephone conversation with Laurie Began, Counselor, Texas 
Rehabilitation Commission, Houston, Texas (Sept. 25, 1986). 

48 622 F. Supp. 438 (N.D. Ill. 1985), aff'd, 800 F.2d 97 (7th Cir. 1986). 





1986} REHABILITATION ACT 237 


Masters Degree.** The court did not specifically decide whether the 
university must know of the handicap, dismissing the complaint be- 
cause it was brought against the Secretary of Education, rather than 
against the university itself. The opinion does specify, however, that 
the Letter of Findings of the Department of Education Regional Office 
for Civil Rights concluded that there had been no discrimination be- 
cause Roosevelt University had never been informed that the plaintiff 
was learning disabled and required modifications. The Letter of Find- 
ings noted that any obligation to make modifications in an academic 
program was contingent upon awareness that the student is handi- 
capped.*”? While Salvador cannot be directly cited as holding that a 
university must know of a handicap before it can be found to have 
discriminated, at least one reported case in an employment context 
does reach that conclusion. In Walker v. United States,** the court held 
that the FBI was not in violation of Section 504 because it was unaware 
of the claimed handicapping condition and had no duty to inquire into 
the existence of a handicap. 

Colleges and universities not only have no duty to inquire into the 
existence of a handicap, but they are specifically prohibited from 
making preadmission inquiries about handicaps*® except where the 
inquiry is for the purpose of remedial action or to overcome limited 
participation.*° Because of current practices in flagging standardized 
tests, a procedure where the testing service reports special modifications 
made for a particular student,®' many learning disabled students will 
be identified through the admissions process, even if they do not self- 
identify. 

In sum, learning disabled students are protected as being handi- 
capped within Section 504. However, it is unclear whether they are 
protected if their learning disability is unknown. It seems probable, 
however, that unless disparate impact on learning disabled persons 
resulting from admissions policies or academic requirements results in 
a Section 504 violation (an unlikely result),*? plaintiffs will have to 
demonstrate that the institution knew of the learning disability before 
succeeding in discrimination claims. It is also probable that students 
will be required to provide at their own expense the documentation of 
the handicapping condition. 





Id. at 439. 

7 Id. 

* 572 F. Supp. 100 (D.D.C. 1983). 

* 34 C.F.R. § 104.42(b)(4) (1985). 

Id. at § 104.42(c). See also, RPHP, supra note 3, at § 3.05. 
** See infra Section II(B)(1). 

st See Alexander v. Choate, 105 S.Ct. 712 (1985). 





238 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 13, No. 3 


2. Mental Conditions 


Section 504 includes within the definition of handicapped individ- 
uals those who have mental impairments.** The regulations note that 
physical or mental impairments include ‘‘any mental or psychological 
disorder . . . such as emotional or mental illness.’’™ 

Individuals may have conditions prohibiting them from perform- 
ing the essential functions of a job or educational program and will 
not be considered ‘‘otherwise qualified.’’ Therefore, they will not succeed 
in discrimination actions.55 The following section is limited to the 
question of whether certain conditions qualify as mental impairments. 
A number of cases in both the student and the employment context at 
both federal and state levels are instructive in determining when a 
person with a mental condition is handicapped. 

In probably the most well-known case involving higher education, 
Doe v. New York University,** a medical school applicant with serious 
mental disturbances was ‘‘regarded as having an impairment’’*” under 
Section 504.°* Several cases have established a variety of mental im- 
pairments as within the definition of handicapped under federal or 
state law. These impairments include chronic paranoid schizophrenia, 
uncontrollable behavior problems resulting from diabetes mellitus and 
a hyperactive thyroid, manic depression,*' severe depression,® and 
emotional problems resulting from multiple sclerosis.® In at least some 


of these cases, though, the plaintiff, despite falling within the applicable 
handicapped definition, lost because the individual was found not to 





™ 29 U.S.C. § 706(7)(B) (1982). For a complete definition of handicap, see supra 
text accompanying note 31. 

* 45 C.F.R. § 84.3(j)(2)(i)(B) (1985). 

** For a discussion of accommodations that may be required, see infra Section II(C)(5). 

“ 666 F.2d 761 (2d Cir. 1981). 

‘7 Id. Although she was found to be handicapped, she ultimately lost the case for 
reasons discussed infra, at Section II(B)(2). 

%* Doe, 666 F.2d 777 (2d Cir. 1981). 

* Swann v. Walters, 620 F. Supp. 741, 746-47 (D.D.C. 1984) (employee of Veterans 
Administration was legally demoted after revocation of security clearance under § 501 
of the Rehabilitation Act). 

“ Pannell v. Wanke Panel Co., 618 F. Supp. 41, 43 (D. Or. 1985) (employer's 
motion for summary judgment granted in Oregon state law claim of wrongful discharge 
by warehouseperson. 

“ Gardner v. Morris, 752 F.2d 1271 (8th Cir. 1985) (civil engineer in Saudi Arabia 
could not be accommodated reasonably by having an on-site physician and laboratory 
facilities in claim under §§ 501, 504). 

“ Carty v. Carlin, 623 F. Supp. 1181, 1185 (D. Md. 1985) (Postal Service’s motion 
to dismiss granted in claim under the Rehabilitation Act by a postal worker, court holding 
that reasonable accommodation did not require reassignment). 

“ Pushkin v. Regents of the Univ. of Colo., 658 F.2d 1372 (10th Cir. 1981). 
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be otherwise qualified and/or reasonable accommodation could not be 
made under the circumstances. 

In Pressman v. University of North Carolina at Charlotte,® a uni- 
versity professor who suffered from occasional episodes of stress, 
depression, and mental exhaustion requiring hospitalization was denied 
reappointment. His claim seeking damages and reappointment was 
denied on the grounds that he was not handicapped within the state’s 
definition. The court held that because his mental illness had been 
cured, he no longer had a disability under state law which required 
that the disability be present and noncorrectable.** The same result 
would not be likely under Section 504 because it specifically includes 
persons with a record of impairment.‘ The case does reveal that fitting 
within the definition in the federal law does not automatically mean 
that the individual will be protected under state statutes. 

State law failed to provide protection in School District of Phila- 
delphia v. Friedman® because the plaintiff did not fit within the 
definition of handicap. In that case an employee in the data processing 
department was discharged because of chronic tardiness. The court 
found that a personality disorder causing chronic tardiness was not a 
mental disability under Pennsylvania law.”° A strongly critical dissent 
noted that the plaintiff had a well-documented history of mental im- 
pairment resulting in chronic tardiness.”' In light of the dissent’s 
persuasive argument that the plaintiff should have been considered 
handicapped; caution is advised in relying on this case. A different 
result is quite probable under federal law. 

In another case involving higher education, Martin v. Delaware 
Law School,”* a law student claimed that based on his medical history 
of psychiatric care, he had been denied the opportunity to sit for the 
bar exam, in violation of the Rehabilitation Act. Because the plaintiff 
had not alleged that the defendants were recipients of federal financial 
assistance, however, the Rehabilitation Act claims were dismissed.”* 

The courts have broadly defined the term ‘‘handicap’’ under federal 
law. It remains to be seen whether greater awareness of the Rehabili- 





“* See supra notes 59-62. For a more detailed discussion of reasonable accommo- 
dations, see infra Section II(C). 

“s 78 N.C. App. 296, 337 S.E.2d 644 (Ct. App. 1985). Claims were also brought 
under the first and fourteenth amendments and for breach of contract. 

“ Id. at 649. 

‘7 29 U.S.C. § 706(7)(B)(ii) (1982). See also Sites v. McKenzie, 423 F. Supp. 1190 
(N.D. W. Va. 1976) (history of mental impairment covered under § 504). 

“* For a listing of state handicap discrimination statutes, see supra note 33. 

“ 507 A.2d 882 (Pa. 1986). 

7 Id. at 886. 

7 Id. at 890-91. 

72 625 F. Supp. 1288 (D. Del. 1985) (the plaintiff also sought relief under a number 
of other state and federal laws). 

Id. at 1298, 1302. 
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tation Act’s potential protection will result in an increase of claims by 
students alleging that conditions such as exam anxiety have resulted 
in discriminatory action. In order to succeed on such a claim, a student 
will probably need a well-documented record indicating that the con- 
dition substantially interfered with school work. Even if such conditions 
are judged handicaps within federal or state law (and that is unlikely), 
current case law defining ‘‘otherwise qualified’’ and ‘‘reasonable ac- 
commodations’’ is a likely obstacle to complainants where discrimi- 
natory or negative action is taken against persons because of their 
mental conditions. 


3. Alcoholism and Drug Addiction 


A separate subsection is devoted to alcoholism and drug addiction 
because these conditions receive special treatment under Section 504 
and many state laws, and also because their manifestations are often 
different from those of the mental impairments discussed previously. 

The Rehabilitation Act was amended in 1978 to state that a hand- 
icapped individual under Section 504 


does not include ... an alcoholic or drug abuser whose current 
use of alcohol or drugs prevents such individual from performing 
the duties of the job . . . or whose employment, by reason of such 
current alcohol or drug abuse, would constitute a direct threat to 
the property or the safety of others.” 


The amendment focuses on employment, and this limitation arguably 
does not extend to other areas. Moreover, the language merely incor- 
porates the requirements already in existence: handicapped individuals 
are only protected if they are ‘‘otherwise qualified,’ but if they are 
prevented by the alcohol or drugs ‘‘from performing the duties of the 
job’’ those individuals do not otherwise qualify under the Act. Because 
alcoholism and drug use among faculty members and students present 
serious problems,’”* whether alcoholism and drug addiction are handi- 
caps is a relevant question. 

The majority of federal courts hold that while alcoholism and drug 
addiction are handicaps,”* it is not illegal to treat adversely an individ- 





* 29 U.S.C. § 706(7)(B) (1982). 

7» See McMillen, The Alcoholic Professor; Campus is Ideal Environment for a 
Hidden Problem, Curon. HIGHER Epuc., Oct. 9, 1985, at 1, col. 2; Meyer, One in Three 
College Students Tries Cocaine, Study Finds: Bennett Urges President to Crack Down on 
Drugs, CHRON. HIGHER Epuc., July 16, 1986, at 1, col. 2 (citing study by University of 
Michigan’s Institute for Social Research). 

7° See Traynor v. Walters, 606 F. Supp. 391 (S.D.N.Y. 1985); Richardson v. United 
States Postal Serv., 613 F. Supp. 1213 (D.D.C. 1985); Walker v. Weinberger, 600 F. 
Supp. 757 (D.D.C. 1985); Johnson v. Smith, 39 F.E.P. Cas. 1106 (D.Minn. 1985); Whitlock 
v. Donovan, 598 F. Supp. 126 (D.D.C. 1984); Huff v. Israel, 573 F. Supp. 107 (M.D. Ga. 
1983); Brady v. Daily World, 105 Wash. 2d 770, 718 P.2d 785 (1986). 
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ual whose conduct results from being intoxicated.”” For example, it 
would probably be impermissible to refuse admission to a student 
because of drug addiction, either current or past. But it would be 
permissible to discipline a student for campus offenses committed while 
the student was intoxicated.” 

Two other points, however, should be emphasized. First, states differ 
about whether their handicap rights statutes and case law apply to drug 
addicts and alcoholics.”* Second, those colleges and universities consider- 
ing drug and alcohol screening programs for athletes, other students, fac- 
ulty, or staff need to be aware of the various legal, ethical, and medical 
repercussions of such programs.” The application of the Rehabilitation 
Act to screening programs reveals only one of many complex issues. 

Someone addicted to drugs or alcohol clearly is handicapped under 
both the Rehabilitation Act and some state statutes. The more difficult 
issues are whether the individual is otherwise qualified and whether 
the college or university is required to make reasonable accommodations 
for these individuals. These issues are addressed later in this article." 


4. Health Conditions 


Numerous health conditions could cause the person to be consid- 
ered handicapped within federal law either because the severity of the 
condition substantially limits a major life activity or because the con- 
dition causes the person to be regarded as having such an impairment. 
These health conditions vary widely. 

In State Division of Human Rights v. Xerox Corp.,** a computer 
programmer was denied a job based solely on a physical examination 
indicating she was obese. The court found that under state law obesity 
could be considered a disability, noting that it did not matter whether 
the condition was treatable by a change in dietary habits or was 
otherwise caused. 

This decision will be especially significant if courts follow it in 
interpreting the Rehabilitation Act. Although few students probably are 





77 See Richardson, 613 F. Supp. at 1213; Huff, 573 F. Supp. at 107; and Brady, 105 
Wash. 2d at 770. 

7* In Richardson an employee was terminated from the Postal Service for assaulting 
his wife with the intent to kill her. 613 F. Supp. at 1213, 1214-15. In Huff the discharge 
resulted from driving under the influence of alcohol. 573 F. Supp. 107, 108. 

™ See also state statutory citations, supra note 33. Compare Welsh v. Municipality 
of Anchorage, 34 E.P.D. No.34, 363 (Alaska Sup. Ct. 1984) (alcoholism not a handicap) 
with Consolidated Freightways v. Cedar Rapids Civil Rights Comm'n, 355 N.W.2d 522 
(Iowa 1985) (alcoholism a handicap under municipal ordinance). 

“ M. Rothstein, Screening Workers for Drugs: A Legal and Ethical Framework, 11 
Empt. REL. L.J. 422 (1985-1986). 

*' See infra Section II(C)(5). 

* 65 N.Y.2d 213, 480 N.E.2d 695 (1985). Contra Philadelphia Elec. Co. v. Com- 
monwealth, 70 Pa. Commw. 343, 448 A.2d 701 (1982) (obesity not a handicap). 
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excluded from programs because of obesity, such cases may become 
more common.®* In one case, not yet resolved, a nursing school appli- 
cant brought an action based not on a handicap rights statute, but on 
a breach of an implied contract theory. Because nursing programs and 
other medical academic programs require a showing of good health for 
admission, obesity and other health conditions may more commonly 
be the basis for exclusion in those types of programs.** For some health 
conditions, the risk to others may be the significant factor for rejection; 
in others, the rigor of the program and the impact on the person may 
be the primary concern. 

It is simply too early to tell whether obesity is going to be con- 
sistently treated as a handicap.** However, policies that exclude on that 
basis are most likely to be upheld if the condition itself prevents the 
individual from performing the essential functions of the program or 
job even with reasonable accommodation. 

Other debilitating diseases or medical conditions have received 
varying treatment by the courts. In County of Los Angeles v. Kling,® 
the most recent and significant holding in this regard, the district court 
found that Crohn’s disease was not a handicap under Section 504. 
Although the Ninth Circuit reversed,*” the United States Supreme Court 
in turn reversed the Ninth Circuit.* In spite of the Court’s ruling in 
the Kling case, it is likely that health conditions like Crohn’s disease 


will be considered handicaps because of that portion of the definition 
protecting individuals ‘‘regarded as’’ having an impairment.*® The 
recent position statement of the Department of Justice that Acquired 
Immune Deficiency Syndrome (AIDS) is a handicap under federal law 
provides additional support for the statement that chronic diseases 
should be viewed as handicaps.” 





“* See, e.g., Russell v. Salve Regina College, No.85-628B (filed November 1985). 
See generally, Breton, Overweight Nursing Student Sues Over Ouster, Nat’l L.J., Nov. 
18, 1985, at 8. 

“* Many of the most significant holdings in the context of admissions in higher 
education relate to medical programs. See Southeastern Community College v. Davis, 
442 U.S. 397 (1979) (nursing program); County of Los Angeles v. Kling, 106 S. Ct. 300 
(1985) (nursing program); Pushkin v. Regents of Univ. of Colo., 658 F.2d 1372 (10th Cir. 
1981) (psychiatric residency program); Doe v. New York Univ., 666 F.2d 761 (2d Cir. 
1981) (medical school). 

*’ In Tudyman v. United Airlines, 608 F. Supp. 739 (C.D. Cal. 1984), a body 
builder whose weight exceeded the maximum for flight attendants was held not to be 
handicapped under § 504. Since the plaintiff here was overweight due simply to muscle 
buildup, it is not clear whether the court would reach the same result with respect to 
an obese individual. Even if the court found obesity to be a handicap, weight requirements 
might be deemed a bona fide occupational qualification for a flight attendant. 

“ 106 S. Ct. 300 (1985). 

*? 769 F.2d 532, 534 (9th Cir. 1985). 

** An in-depth discussion of this case is included infra, at Section II(B)(2). 

" 29 U.S.C. § 706(7)(B)(iii) (1982). 

“” Opinion of Justice Department Office of Legal Counsel, Department of Justice, 
June 23, 1986. AIDS as a handicap is discussed more fully later in this section. 
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Persons with cancer or with a history of cancer may also fall within 
this category either because they are regarded as having an impairment 
or because they have a record of having an impairment. Some individ- 
uals with cancer also may be limited in one or more life activities. 
Concern about whether persons with cancer or a cancer history are 
protected under federal or state laws has led to recent efforts to enact 
a federal law specifically protecting persons with cancer or a history 
of cancer against discrimination.*' Because the proposed law amends 
Title VII,%? it would also reach most private employers rather than only 
those who receive federal financial assistance. 

Contagious health conditions, including AIDS, tuberculosis, herpes, 
and infectious hepatitis, present special problems. Thus far, case law 
has provided protection for victims of infectious diseases.** A recent 
ruling of the Department of Justice, however, states that although the 
disabling effects of AIDS qualify a person as handicapped under Section 
504, the ability to transmit the disease is not protected.“ According to 
the Justice Department, this is true whether the transmitting ability is 
real or perceived. Whether this ruling would apply to other contagious 
diseases is unclear. The ruling has received much criticism,® and it 
may not be followed closely by employers because of potential challenge 
to such a ruling in the courts. The ruling on AIDS is particularly subject 
to challenge because of the current evidence that AIDS is not transmitted 


through casual contact. Although this does not necessarily mean that 
persons with AIDS cannot be treated differently, it is likely that as 


handicapped persons they would be entitled to reasonable accommo- 
dation where possible.* 





H.R. 1294, 99th Cong., ist Sess., 131 Conc. Rec. 815 (1985). For an in-depth 
discussion of the bill and cancer as a handicap, see Hoffman, Employment Discrimination 
Based on Cancer History: The Need for Federal Legislation, 59 TEMPLE L.Q. 1 (1986). 

" 42 U.S.C. §§ 2000e to e-17 (1982). 

“* See Arline v. School Bd. of Nassau County, 772 F.2d 759 (11th Cir. 1985), cert. 
granted, 106 S. Ct. 1633 (1986) (handicapped individuals include those suffering from 
chronic contagious diseases such as tuberculosis); New York State Ass’n for Retarded 
Children v. Carey, 612 F.2d 644 (2d Cir. 1979) (school children who were carriers of 
Hepatitis B virus could not be isolated because health hazard was only a remote 
possibility); Graniner v. Board of Educ., 502 N.Y.S.2d 325 (1986) (automatic exclusion 
of students with AIDS violates equal protection); Community High School Dist. 155 v. 
Denz, 124 Ill. App. 3d 129, 563 N.E.2d 998 (1984) (child with infectious hepatitis must 
be mainstreamed in public schools). 

“ See supra note 90. 

“s See generally, 4 Employee Rel. Weekly 803-04 (BNA) (June 30, 1986); Reibstein, 
Federal Ruling on AIDS Bias Confuses Firms, Wall Street J., June 27, 1986, at 19, col. 
3; Leonard, N.Y. Times, July 3, 1986, at 26, col. 4 (letter to the editor). Professor Leonard 
is a national expert on the topic of legal issues relating to AIDS. 

“ For a discussion of accommodations required for persons with AIDS, see infra 
Section II(C)(4). 
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B. Otherwise Qualified 


Determining that an individual is handicapped within the appli- 
cable federal or state law is only the first step towards determining that 
the individual is protected under the law. Section 504 of the Rehabil- 
itation Act protects individuals who are ‘‘otherwise qualified,’’®” and 
it is therefore necessary to establish that the individual is qualified. 
For colleges and universities, this means that the student is one ‘‘who 
meets the academic and technical standards requisite to admission or 
participation in the recipient’s education program or activity.’’ For 
university and college employees, this means that the person must be 
able to perform the essential functions of the job with reasonable accom- 
modations.” 

The United States Supreme Court has defined the term ‘‘otherwise 
qualified’ in a higher education context. Southeastern Community 
College v. Davis’ involved the admission of a hearing-impaired woman 
to a college nursing program. The Court held that an individual must 
be able to meet all of the program’s requirements in spite of the 
handicap. In applying this standard to the plaintiff, the Court found 
that because Ms. Davis could not perform the program’s requirements 
without fundamental alterations, she need not be admitted. The Court 
did note, however, that some modifications may be required, and a 
program’s failure to make reasonable accommodations might be dis- 
criminatory in certain cases. A significant factor in Davis seemed to be 
the inability of the program to be reasonably accommodated to ensure 
patient safety,’" a factor that may have an impact on other accommo- 
dation questions. 

Whether one is qualified raises significant questions in the admis- 
sions process, where the use of standardized tests may have adverse 
effects on students with certain impairments. The admission of students 
with certain health impairments also raises such questions. While a 
number of other issues could be addressed relating to whether someone 
is otherwise qualified,’°? standardized testing and health impairments 
used to determine student qualifications are addressed here because of 
significant recent developments. 


1. Standardized Tests 


The admissions process at most institutions of higher education 
involves submitting an application form, providing certified documen- 





” 29 U.S.C. § 794 (1982). 
34 C.F.R. § 104.3(k)(3) (1985). 
™ Id. at § 104.3(k)(1) (1985). 
442 U.S. 397, 407, 412-13 (1979). 
Id. at 410. 
See generally, RPHP, supra note 3, at § 3.03. 
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tation of grades, and taking a standardized test, the score of which is 
used in the admissions process. For students with learning disabilities, 
visual or hearing impairments, and certain physical impairments, a 
standardized test may present particular difficulties. Recent attention 
to this difficulty flowed primarily from a 1982 report which criticized 
many of the standardized tests.’* As a result, most of the major testing 
services administering standardized tests have undertaken a great deal 
of research into the types of accommodations that can and should be 
made, and have begun to study the long term significance of the data 
that is being collected.’ The research reports generally indicate that 
more research is needed before definite conclusions can be drawn. 

Recent test administrations by the major services have provided a 
variety of accommodations, including large print versions, extra test 
time, and extra rest time. Because of good faith concerns with their 
comparability, predictability, and validity, test scores are currently 
being reported by most, if not all organizations, with a notation about 
the conditions under which the test was administered. These ‘‘flagged’’ 
test reports are currently permissible under an interim policy of the 
Department of Education.’’’ It remains permissible to require that the 
standardized test be taken (although in practice many institutions waive 
the test in certain instances), but institutions must use criteria other 
than scores for making admissions decisions. This is probably the 
practice at most institutions anyway, and is recommended by the major 
testing services. Because of the current research efforts in this area, 
university counsel, admissions officers, and directors of disabled stu- 
dent services should closely follow the developing literature. 


2. Health Impairments 


Many programs of higher education require thai one be physically 
fit. When the level of fitness required is not rationally related to the 





3 ABILITY TESTING OF HANDICAPPED PEOPLE: DILEMMA FOR GOVERNMENT, SCIENCE AND 
THE Pusuic (S. Sherman & H. Robinson eds. 1982). For a review of this report, see 
Orleans, Book Review, 9 J.C. & U.L. 347 (1982-83). 

“ Several reports have been issued by the Studies of Admissions Testing and 
Handicapped People, a group sponsored by the College Entrance Examination Board, the 
Educational Testing Service, and The Graduate Record Examinations Board. Information 
on these reports can be obtained from the Educational Testing Service, Princeton, New 
Jersey 08541. The Law School Admissions Council has conducted a two year program 
of accommodation and research into the results of that accommodation. Information on 
that study can be obtained from the LSAC, Newton, Pennsylvania 18940. 

8 See RECRUITMENT, ADMISSIONS AND HANDICAPPED STUDENTS: A GUIDE FOR COMPLIANCE 
WITH SECTION 504 OF THE REHABILITATION ACT OF 1973 20 (1985). See infra at appendix. The 
use of standardized test scores for admission purposes requires the institution to conduct 
periodic validity studies. 34 C.F.R. § 104.42(c) (1985). 
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program, a potential conflict may arise as to whether an individual 
with a health impairment is otherwise qualified. In the most recent 
case to address this issue, County of Los Angeles v. Kling,’ the United 
States Supreme Court, reversed without opinion a circuit court ruling 
that Section 504 had been violated when a nursing program denied 
Mary Kling admission to the program solely on the basis of her hand- 
icap. What makes the decision particularly troubling’” is that in a case 
involving important disparities in the factual record, the Court granted 
review, but reversed the circuit court without opinion.’ Understanding 
the result of the decision requires a review of the factual background 
and judicial opinions. 

Mary Kling first applied to the Los Angeles County School of 
Nursing in 1976. She was advised that she could not be admitted 
because of health reasons, determined by the Student Health Physi- 
cians.’ She did not challenge the decision at that time, but instead 
chose to enroll at Pierce Junior College, from which she graduated. 

When her February, 1979, application was also denied, Mary Kling 
sought legal redress. She was admitted to the Los Angeles County 
School of Nursing in April of 1979, conditioned upon her demonstrating 
math proficiency. Before she had the opportunity to do so, however, 
she was advised that based on her physical examination, she would 
not be able to enroll.’ 

The physical examination upon which the rejection was based had 
shown that Mary Kling suffered from Crohn’s disease, which is an 
inflammatory bowel disease resulting in weight loss, nausea, vomiting, 
headaches, and acute abdominal pain.'"’ Mary Kling’s personal physi- 
cian stated that she should be able to meet the nursing program 
requirements, but the Nursing School accepted its own physician’s 
assumption that someone with Crohn’s disease does not have suffi- 
ciently sound and stable health to complete the program’ because the 
program would be too stressful for her.‘ 

Because Mary Kling believed that the denial of admission was 
based not on her math proficiency but on her condition, and that the 





% 106 S. Ct. 300 (1985). 

7 Td. at 302. 

ws Id. at 302 nn. 3-4. 

‘™ Kling v. County of Los Angeles, 769 F.2d 532, 533 (9th Cir. 1985) (Reporter's 
Transcript (R.T.) from District Court decision, at 26). 

© The issue of her mathematics deficiency clouds the decision somewhat. A close 
examination of the record, however, indicates that the issue of her mathematics deficiency 
was never resolved one way or another, and that the sole reason for the denial was the 
handicap. R.T. 386-87. See also 633 F.2d 876, 877 (9th Cir. 1980); 106 S. Ct. 300, 302 
n.4 (Stevens, J., dissenting). 

'" 769 F.2d 532, 533 (9th Cir. 1985). 

"2 633 F.2d at 879. 

"8 106 S. Ct. at 300 (Stevens, J., dissenting). 
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Nursing School had violated Section 504 by its actions, she complained 
to the Department of Health, Education, and Welfare. She then brought 
an action in district court before any final determination had been made 
by HEW. She sought declaratory and injunctive relief, including a 
preliminary injunction to allow her admission for the spring semester.'* 

The district court denied the preliminary injunction based on a 
failure to exhaust administrative remedies. The case was reversed by 
the Ninth Circuit in 1980,''5 and remanded to the district court for it 
to grant the preliminary injunction requested.''® On remand, the district 
court held that Kling had been denied admission because she was 
academically deficient, not solely because of her health status.'’’ It 
further found that because the program would be too stressful she was 
not qualified for health reasons.''® The court also held that Mary Kling 
was not handicapped under the Rehabilitation Act and that there had 
been no discrimination under 42 U.S.C. § 1983 or Section 504.'"® The 
court found that no compensable harm had been suffered because of 
the rejection. '?° 

In the Ninth Circuit’s second review of the case it found the district 
court’s findings, based on evidence that was not substantially different 
from that which the Ninth Circuit considered in its first review, clearly 
erroneous.'?' The court specifically held that Mary Kling was protected 
by Section 504, was otherwise qualified, and had been denied admission 
solely because of her handicap.!22 The Ninth Circuit noted that the 
Nursing School’s decision to deny admission had been based on erro- 
neous general assumptions about individuals with Crohn’s disease and 
not on Mary Kling’s individual medical history. The district court had 
thus erroneously concluded that Mary Kling was not qualified.'** The 





"4 633 F.2d at 877. 

"5 Id. The Ninth Circuit followed the strong weight of authority at the time in 
allowing no private right of action under § 504. 633 F.2d at 878. This continues to be 
the majority position. See RPHP, supra note 3, at § 3.18. 

Following Cannon v. University of Chicago, 441 U.S. 766 (1979), the Ninth Circuit 
also held that exhaustion of administrative remedies is not required. Kling v. County of Los 
Angeles, 633 F.2d at 879. Finally, since the plaintiff had shown a probability of success 
on the merits and that the balance of hardships tipped in her favor, the district court abused 
its discretion in failing to grant the preliminary injunction. Id. at 879-80. 

"6 Td. at 880. 

"7 Kling v. County of Los Angeles, 769 F.2d at 533. 

16 Id. 

"” Id. The court also denied her claim for damages and attorneys’ fees that had 
been added when Kling rejected the Nursing School’s offer to admit her, but without 
accepting her nursing school credits from Pierce Community College, which she had 
attended for the year and a half during litigation. Id. 

v0 Id. 

Pa) Id. 

22 Id. 

2s Td. at 534. 
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court noted that the legal conclusion regarding damages as an appro- 
priate remedy was equally wrong.’ 

Unfortunately for Mary Kling, the Ninth Circuit in its opinion of 
only ten paragraphs failed to discuss the record in any depth.'*> Factual 
determinations are to be reversed only when clearly erroneous.'?® The 
Ninth Circuit, therefore, should have addressed the record in substan- 
tially greater depth. The United States Supreme Court’s response to the 
circuit court’s failure to analyze the findings is, however, equally, if 
not more, remiss. In an unusual move, the Court simultaneously granted 
certiorari and, citing but one case, reversed the Ninth Circuit, thus 
denying the parties the opportunity to file briefs.'?”? The Supreme Court’s 
ruling was strongly criticized by Justice Stevens because review was 
essential to disposition in that case, and because the Court had by its 
ruling engaged ‘‘in decision-making without the discipline and ac- 
countability that the preparation of opinions requires.’’'”* 

Because of this unusual procedure, the decision holds only that 
the Ninth Circuit failed to provide a sufficiently in-depth discussion of 
the record in concluding that the district court’s finding was clearly 
erroneous. The Supreme Court cited only Anderson v. City of Bessemer 
City,'*® a decision on the ‘‘clearly erroneous’’ standard." 

It is important that the decision not be cited for any of the following 
propositions: 

1) A person with Crohn’s diseases is not handicapped under the 

Rehabilitation Act. 

2) Damages are not allowed under the Rehabilitation Act. 

3) Assumptions about persons with particular health conditions 
or disabilities can be used as the basis for denying admission 
to academic programs. 

As has been discussed in a previous section,'*' a person with Crohn’s 
disease is probably handicapped under the Rehabilitation Act. The 
authorities conflict as to whether damages are available under the 
Rehabilitation Act.'*? The third proposition relates to whether one is 
otherwise qualified. 

The district court in Kling deferred to the school physician’s de- 
cision that because the program would be too stressful Mary Kling was 





120 Id. 

'* The opinion was short because the decision was originally slated to go unpub- 
lished, a practice criticized by Justice Stevens in his dissent in the case. 106 S. Ct. 301 
(Stevens, J., dissenting). 

26 Td. at 301. 

7 This is particularly ‘‘disturbing because the petitioner does not usually file the 
record with a petition for certiorari.’ Id. at 302 (Stevens, J., dissenting). 

8 Td. at 302-03. 

'"" 105 S. Ct. 1504 (1985). 

' Kling, 106 S. Ct. 300. 

'""’ See supra Section II{A)(4). 

' See RPHP, supra note 3, at §§ 2.39, 3.36, 4.13. 
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not qualified.’** Such assumptions about the abilities of handicapped 
persons and the concern about risk of safety and health to the person 
have been addressed in a number of decisions.'** Most relevant to higher 
education is Pushkin v. Regents of the University of Colorado,** in 
which four faculty members decided on the basis of short interviews 
that an applicant to a psychiatric residency program would not have 
the necessary emotional stability to respond to patient reactions to his 
confinement to a wheelchair because of multiple sclerosis. The court 
found a decision based on such incorrect assumptions or inadequate 
factual determinations, violative of Section 504.'** Other courts have 
reached similar conclusions where the bases of exclusion have been 
patronizing assumptions about risks and abilities of handicapped in- 
dividuals. **” 

A determination that one is not otherwise qualified is more likely 
to be upheld when its basis invokes risk of harm to others, not personal 
risk to the individual. Both Southeastern Community College v. Davis’ 
and Doe v. New York University’? involved exclusions from higher 
education programs because of public safety concerns. In Davis, the 
Court was concerned with the amount of supervision the clinical phase 
of the program would require for a hearing impaired applicant in order 
to ensure patients’ safety.’*° In Doe, an emotionally unstable medical 
school applicant was held properly excluded’ because she presented 
an appreciable risk of recurrent violence toward herself and others. The 
court found, however, routine disqualification because of such condi- 
tions impermissible.'*? In the Kling case, the determination that Mary 
Kling was unqualified for health reasons was based not on a concern 
for the safety of others, but on the assumption that the program would 
be too stressful for the applicant herself;'** the precedents noted above 
make this kind of disqualification impermissible under Section 504. 





‘ss Kling, 106 S.Ct. 301. 

‘4 See Kampmeier v. Nyquist, 553 F.2d 296 (2d Cir. 1977); Grube v. Bethlehem 
Area School Dist., 550 F. Supp. 418 (E.D. Pa. 1982); Wright v. Columbia Univ., 520 F. 
Supp. 489 (E.D. Pa. 1981); Poole v. South Plainfield Bd. of Educ., 490 F. Supp. 948 
(D.N.J. 1980); Kampmeier v. Harris, 66 A.D.2d 1014, 411 N.Y.S.2d 744 (1978); see also 
Dothard v. Rawlinson, 433 U.S. 321, 335 (1977) (involving sex discrimination). 

8 658 F.2d 1372 (10th Cir. 1981). For an in-depth discussion of the case, see 
Pavela, Therapeutic Paternalism and the Misuse of Mandatory Psychiatric Withdrawals 
on Campus, 9 J.C. & U.L. 101, 111-14 (1982-83). 

' Pushkin, 658 F.2d at 1383. 

"7 See supra note 134. 

‘442 U.S. 397 (1979). 

' 666 F.2d 761 (2d Cir. 1981). For an in-depth discussion of the case, see Pavela, 
supra note 135, at 106-14. 

'” 442 U.S. at 410. 

'! 666 F.2d at 775. 

"2 Id. at 779 n. 10. 

'* Kling, 106 S. Ct. at 101 (Stevens, J., dissenting). 
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In an excellent analysis of the public and private safety defenses, 
Professor Judith Wegner notes that courts are currently applying differ- 
ing tests.'** Under the significant risk test (used in the public safety 
area as well), a significant justification for the exclusion must be 
shown."** A more stringent test, applied by at least one court, requires 
that qualifications that exclude handicapped persons be directly con- 
nected with and substantially promote ‘‘business necessity and safe 
performance.’’'** It would appear that the district court in Kling did 
not require either test to be met.'*” 

The analysis applicable to admissions in the higher education 
context might be slightly different from that applicable to an employ- 
ment situation. When a health condition results, for example, in the 
inability to attend classes, or to complete assignments, only the students 
themselves usually will be adversely affected through lower grades or 
failure to graduate. In an employment context, missed work or lower 
work performance can directly cause the employer lost productivity 
and health benefit costs.’** Accordingly, in most cases it would seem 
that exclusion from a higher education program should place an even 
higher burden of proof on the institution because of the lesser adverse 
economic consequences if the institution’s assumption about the indi- 
vidual’s abilities should prove to be correct after admission. Indeed, 
different standards may apply to different higher education programs. 
For example, in medical school admissions, where the enrollment is 
more strictly limited and where the cost of providing the education to 
the student is very high and often not offset by tuition charges, concern 





'* Wegner, supra note 19, at 401, 463-74. 

‘46 Id. at 464 (citing New York State Ass'n for Retarded Children v. Carey, 612 F.2d 
644 (2d Cir. 1979) (overturning school policy of excluding carriers of hepatitis from 
classroom), (Strathie v. Department of Transp., 706 F.2d 956 (3d Cir. 1983) (finding 
evidence to refute the alleged risks of allowing hearing aid users to drive school buses)). 
Professor Wegner notes that the two cases indicate at least three factors to be taken into 
account in determining the legitimacy of the public safety concern and eligibility re- 
quirements: 1) a factual basis for the requirement; 2) a relationship between the require- 
ment and the ‘‘essential nature’’ of the program; and 3) the risk to public safety. Id. at 
466-67. 

‘6 See id. at 468 (citing Bentivegna v. United States Dept. of Labor, 694 F.2d 619, 
622 (9th Cir. 1982)). 

‘7 The criteria, supra note 145, relate to public safety. The risk addressed by the 
nursing program in Kling was to the applicant herself. Nor does the record support a 
finding that the exclusion related to business necessity or a safe performance. In Bentiv- 
egna, 694 F.2d 619, the plaintiff was a diabetic who was excluded from a position as 
building repairer for not maintaining an appropriate blood sugar level. The exclusion 
violated the Rehabilitation Act because of an inadequate demonstration that the require- 
ment was related to business necessity and safe performance. 

'* For a discussion of cost as a factor, see Wegner, supra note 19. It is unlikely 
that cost will be allowed to serve as a criterion for exclusion of a handicapped person 
where the cost relates to increased workers compensation insurance or health insurance. 
See E.E. Black, Ltd. v. Marshall, 497 F. Supp. 1088 (D. Haw. 1980). 
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for whether the applicant can complete the program may be more 
legitimate than in a case where withdrawal for health reasons after 
admission will have a limited impact on the use of resources available 
for the particular educational program. 

Caution is advised, however, in applying this line of reasoning. 
Because the focus in most of the cases has been on finding the person 
not qualified because of a danger to self or others, little case law 
addresses whether scarce resources in an education program can be the 
basis for excluding a person because of a risk that the individual might 
be unable to complete the program because of health conditions. Al- 
though Doe noted the existence of scarce resources as a factor,'*® the 
risk factors would apparently have resulted in her exclusion from 
medical school regardless of the number of spaces available and the 
cost. 

Because of the unusual circumstances attending the Supreme Court’s 
ruling in Kling, it should not be viewed as permitting exclusion of 
individuals with health impairments where the basis for the exclusion 
is a ‘‘general assumption about the handicapped person’s ability.’’5° As 
Justice Stevens noted in his dissent, this is precisely what ‘‘Section 
504 was designed to avoid.’’'*' Exclusion of individuals because of 
health conditions—or on any other basis for that matter—should be 
based on factual evidence that the condition will prevent the completion 


of essential aspects of the program without the substantial risk of danger 
to self or others. Policies and practices based on such evidence should 
withstand challenge under Section 504. 


C. Auxiliary Aids and Reasonable Accommodation 


Section 504 compliance clearly is not achieved merely by opening 
the doors of the university. Although fundamental alterations to the 
nature of a program are not required,'** the fact that some modification 
is required cannot justify exclusion or other discriminatory treatment.'*’ 
Modifications or reasonable accommodations take many forms, includ- 
ing simply rescheduling a class to a different time or to a different 
building. In some cases, architectural barriers may need to be removed. 
Changes in course requirements also may resolve the problem. Some 
students, however, may require supportive services such as a reader or 
sign language interpreter. Because the types and degrees of impairments 
vary extensively, and because educational programs also vary exten- 





'* The significant risk of recurrence ‘‘could properly be taken into account in 
deciding whether, among qualified applicants, it rendered Doe less qualified than others 
for the limited number of spaces available.’’ 666 F.2d at 779 (emphasis added). 

' County of Los Angeles v. Kling, 106 S. Ct. 301 (Stevens, J., dissenting). 

ss Id. 

‘st Southeastern Community College v. Davis, 442 U.S. 397, 412 (1979). 

ss Td. at 412-13. 
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sively, it is difficult to develop more than general guidelines for the 
modifications appropriate in a particular case. 

While a great deal is being learned about adapting the college 
campus for access to its programs, much progress still needs to be 
made. This section focuses on those areas to which recent case law or 
other developments indicate that particular attention should be paid. 
Numerous other issues relating to reasonable accommodation for stu- 
dents, faculty, and staff are also important, but apparently do not attract 
a great deal of attention.’ 

The issues addressed here are limited to accommodations in testing; 
services for learning disabled students; provision of readers for visually- 
impaired students and interpreters for hearing-impaired students; ac- 
commodations for students with AIDS; and accommodations for stu- 
dents, faculty, and staff with alcohol or drug addiction and emotional 
problems. 


1. Testing 


For many students with disabilities the normal mode of testing can 
present prohibitive barriers. This is true of both the standardized test 
for admission and of the examination given in the classroom after 
admission. The test may be too long for the student to take in the 
allotted amount of time, it may be in a format that the student cannot 


readily use, or its location may present architectural barriers of one 
type or another. 

Almost everyone is anxious when taking examinations, but for a 
learning-disabled, hearing-impaired, visually-impaired, or orthopedi- 
cally-impaired individual, the experience can present insurmountable 
obstacles. For example, a blind student would be completely prevented 
from taking a standardized test which is not available on braille or for 
which a reader is not allowed. Even if the obstacle is not insurmount- 
able, such as where the blind student was allowed to have a reader for 
the test, if the test is timed, the student requiring a reader is at a clear 
disadvantage. Even removing the time limitation or giving extra time 
does not completely obviate the disadvantage because of the exhaustion 
inherent in a lengthy test. 

Theoretically, tests are supposed to measure one’s abilities, and yet 
in certain cases, test results may not even closely reflect such abilities. 
Unfortunately for many however, convenience and efficiency have sig- 
nificantly influenced how testing services and college faculty measure 





'§ See generally RPHP, supra note 3, at § 3. These issues include accommodations 
to nonacademic programming (sports activities, counseling and placement, financial aid, 
health and insurance services, and campus organizations) (id. at § 3.11); access to the 
physical facilities of the campus (buildings, housing, and transportation) (id. at § 3.12) 
and restructuring of the work environment or other employment modification for faculty 
and staff (id. at § 4.12). 
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the abilities of applicants and students. Therefore, testing, and in 
particular, standardized testing, will be the preferred mode of exami- 
nation for at least the foreseeable future. 

Although the major test services do not receive federal financial 
assistance and are therefore not subject to the Rehabilitation Act, their 
utilization by so many colleges and universities subject to the mandates 
of the Rehabilitation Act'** makes them responsive to the need for 
accommodation by handicapped test takers. As noted previously, many 
of the test changes took place as a result of criticism of ability testing.15¢ 
Testing services currently provide a variety of accommodations, in- 
cluding additional time for completion of the test, large print versions, 
an amanuensis (a person to handle the materials), use of a typewriter, 
a reader, cassette versions, and special equipment such as scratch paper, 
ruler, or magnifying glass.'*” Under current practice, presently permis- 
sible under an interim policy of the Department of Education,’ test 
scores sent to an institution for admissions purposes note any special 
circumstances under which the test was taken.'5® Known as ‘‘flagging,’’ 
this practice indirectly permits what is not directly allowed—a 
preadmission inquiry about whether someone is handicapped.’ 

Because Section 504 requires that reasonable accommodation be 
made, an admitting institution may waive altogether the taking of the 
test.'*' On the contrary, the institution apparently may also require the 
taking of the test.’ If the test is required, however, the institution 
must take into account other factors such as grades in its admissions 
decision.’ 

College faculty also will face increased requests for modifications 
to common testing procedures. Currently, little, if any, case law illu- 
minates what types of modifications or accommodations are required 
in this area."** The only case law that is relevant suggests that a 





'ss The regulations specifically address admissions testing, requiring that recipients 
of federal financial assistance among other things do the following: 1) Avoid, except in 
certain circumstances, testing or admissions criteria that have disproportionate adverse 
impact on handicapped persons. 2) Ensure that the test reflects abilities, not disabilities. 
3) Ensure that the test is validated. See 34 C.F.R. § 104.42 (1985). 

‘6 See supra text accompanying notes 103-05; ABILITY TESTING OF HANDICAPPED 
PEOPLE: DILEMMA FOR GOVERNMENT, SCIENCE AND THE PUBLIC, supra note 103. 

‘7 See supra note 104. 

‘6 See supra note 105. 

'¢ See supra note 104. 

© 34 C.F.R. § 104.42(b)(4) (1985). 

‘“!’ Massachusetts recently enacted a law exempting learning disabled students from 
the SAT for admission to Massachusetts institutions of higher education. Mass. ANN. 
Laws ch. 15A, § 19 (Law. Co-op. 1983). 

See supra note 105. 

la 

“+ The regulations speak to course examinations by requiring that testing reflect 
abilities, not disabilities. 34 C.F.R. § 104.44(c). See also Brookhart v. Board of Educ., 
534 F. Supp. 725 (C.D. Ill. 1982). 
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requirement to take a test to demonstrate competency is reasonable.'* 

The specific modification appropriate in a given case will depend 
on the circumstances. Examples of appropriate modifications were noted 
above.'** Students who have previously taken tests with accommoda- 
tions in similar situations can be used as a resource in helping to 
suggest appropriate types of modifications. The modification needed is 
frequently additional time or a reader. Nevertheless, current research 
from the testing services is not yet conclusive regarding how much 
additional time is appropriate, what the scores mean, and what other 
nonstandard administrations mean. This situation raises the question 
of whether 2 notation on a student’s transcript that a test or grade was 
achieved under nonstandard conditions is either required or permitted. 
Again, despite sparse case law, to answer this question, one can 
speculate on the inherent problems. 

Although current policy on standardized tests allows ‘‘flagging,’’'*’ 
and some might argue that recording of nonstandard conditions of test 
taking should be similarly permitted, one major difference should be 
noted. In standardized testing situations, the practice is to ‘‘flag’’ all 
tests given under nonstandard conditions such as extra time, large 
print, or readers. Also, institutions and faculty frequently allow non- 
handicapped students to take examinations late (because of family or 
health crises or other scheduling problems). Similarly, students are 
often given extensions of deadlines for papers. In some situations, 
students are allowed to type rather than write exams. Unless the faculty 
member or the institution plans to make a notation in all cases where 
grades were given under nonstandard conditions, handicapped students 
whose transcripts were the only ones reflecting the nonstandard con- 
dition might prevail in a claim of equal protection or Section 504 
discrimination. Flexibility in the system is desirable, but such flexibility 
should apply equally to handicapped students. Unless an institution 
thinks that a grade achieved under nonstandard conditions falsely 
reflects the student’s competence, a policy of making notations on 
transcripts about nonstandard testing conditions only for handicapped 
students should be carefully considered before implementation. While 
prospective employers and others rely on the validity of grades shown 
on transcripts, handicapped students should not be unfairly prejudiced 
by being identified as handicapped through this notation without some 
demonstration that the grades do not reflect the students’ abilities. 





“5 See Lupert v. California State Bar, 761 F.2d 1325 (9th Cir. 1985) (a requirement 
that a first-year law student pass an exam before further study was constitutional; the 
interest involved was protecting persons from continuing study for which they are not 
qualified); Brookhard v. Board of Educ., 697 F.2d 179 (7th Cir. 1983); Debra P. v. 
Turlington, 474 F. Supp. 244 (M.D. Fla. 1979) (upholding minimum competency testing). 

“6 See supra text accompanying note 157. 

‘7 See supra note 105. 
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In sum, with respect to testing for admissions purposes, accom- 
modations are currently being made and studied. With regard to class- 
room testing, faculty members who refuse to allow reasonable 
accommodation may find themselves or their institutions under attack 
for violating Section 504. Research in this area continues, and the 
results of that research should illuminate the significance of scores 
achieved by students taking tests under nonstandard conditions, both 
in the admissions process and in the classroom. 


2. Services for Learning Disabled Students 


Primarily as a result of the Education for All Handicapped Children 
Act,'** more learning disabled students than ever populate the cam- 
pus.'*’ Many students now know they are learning disabled through 
the identification process under the special education laws, and, be- 
cause of special education programming in public schools, more learn- 
ing disabled individuals have the necessary qualifications to be admitted 
to postsecondary education. 

When a student can provide appropriate documentation’” of a 
learning disability, what must the institution do in terms of accom- 
modation? Unlike the EAHCA, which mandates a program of special 
education and related service for handicapped children in public schools, 
Section 504 only requires reasonable accommodation. This means that 
the learning disabled student accustomed to special attention, tutoring 
and/or special programming may be surprised by the absence of such 
conditions on the college campus. 

The types of accommodations a learning disabled student may need 
include: accommodations in taking examinations, additional time for 
completion of degree requirements, waiver or substitution of certain 
coursework, and auxiliary aids (such as taped books and readers). 
Learning disabled students may also feel that they could benefit sub- 
stantially from the special training programs focused solely on devel- 
oping the abilities of the learning disabled student. Although the 
technology and resources currently are available for virtually all of 
these services, the issue is whether the institution must provide them 
under Section 504, and how the cost of such services is to be allocated. 

First, as to accommodations in the examination process, discussed 
in the previous section,'”' it is clear that the regulations require some 
such accommodations,'”? the only exception being an exam reflecting 





20 U.S.C. §§ 1401-1461 (1982). 
” See supra text accompanying notes 40-41. 
' See generally, RPHP, supra note 3, at § 2.29. 
7" See supra Section II(C)(1), see also Stutts v. Freeman, 694 F.2d 666 (11th Cir. 
1983) (testing dyslexic in employment case). 
2 34 C.F.R. § 104.44(c) (1985). 
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a particular skill that is the factor being measured.'”* In many cases 
the modification to the exam will not be costly, and institutions will 
readily provide it. This may not be the case when auxiliary aids are 
required, a situation discussed more fully later in this section. 

Academic adjustments to completion of degree requirements, such 
as a change in the length of time, substitution and/or waiver of specific 
courses, or adaptation in the specific coursework may also have little 
financial impact on the institution and, for that reason, institutions are 
less likely to resist making such accommodations. However, institutions 
are not required to make fundamental alterations of their programs.'” 
A liberal arts program would probably be required to waive a music 
appreciation course (or adapt the course) for a hearing-impaired student, 
but certain basic mathematics skills could be found to be part of an 
essential program of instruction. If that were the case, a learning 
disabled student with mathematical difficulties might still be required 
to take the course. Perhaps a lighter than usual courseload could be 
required for the semester in which the student takes the course. 

Some learning disabled students need a reader or the use of taped 
texts for some material. The difficult question is not whether the 
accommodation should be made, but who is to pay for the service. 
Because this issue is the same as the provision of auxiliary aids to 
blind and hearing impaired students, it is discussed in detail in that 
section rather than here.'’ 

The final accommodation mentioned with respect to learning dis- 
abled students was a special training program focused on the abilities 
of learning disabled students. Several model programs exist throughout 
the country,'”® but there does not seem to be any requirement in the 
regulations or in current case law that institutions of higher education 
have such a program on campus or, if the program is available, that it 
be provided at no cost. 

Section 504 entitles learning disabled students to reasonable ac- 
commodation in testing and academic programming. Because of the 
different ways in which learning disabilities are manifested, the precise 
modifications must be determined on a case-by-case basis. While part 
of the modifications may include auxiliary aids, it is not certain who 
must bear the cost of these aids. Finally, learning disabled students 
will probably be unsuccessful in forcing postsecondary institutions to 
establish and operate special training programs for them. 





7d. 

'* See Southeastern Community College v. Davis, 442 U.S. 397, 413 (1979); 34 
C.F.R. §§ 104.44(a), see also RPHP, supra note 3, at § 3.09. 

5 See infra Section II(C)(3). 

' See B. SCHEIBER & J. TALPERS, supra note 37. (The appendix contains the address 
for obtaining a copy of the Guipe. The GuipE also provides a substantial amount of 
information about appropriate accommodations.) 
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3. Auxiliary Aids: Readers and Interpreters 


While auxiliary aids include taped texts and classroom equipment, 
the most costly services are probably readers for visually impaired or 
learning disabled students and sign language interpreters for hearing 
impaired students. Because both institutions and individuals have lim- 
ited resources, litigation eventually may determine who is ultimately 
responsible for the cost of these services. 

Clearly, under the regulations, aids constitute academic adjustments 
that the handicapped student may use,’”’ but who should pay for them 
is less clear. The regulations require the recipient ‘‘to ensure that no 
handicapped student is denied the benefits of ... the program .. 
because of the absence of educational auxiliary aids for students with 
impaired sensory, manual, or speaking skills.’’'”® This provision would 
have been clarified had the United States Supreme Court chosen to 
decide the merits of University of Texas v. Camenisch,'” in which a 
deaf graduate student sought payment for interpreter service from the 
University although the University claimed that he was able to afford 
the cost himself. Because the case was remanded on a procedural basis, 
the Supreme Court has yet to resolve this difficult issue. Although the 
few courts addressing the issue have generally agreed that state voca- 
tional rehabilitation agencies have primary responsibility for the cost 
of interpreters, it is less clear who bears the cost if the student is not 
eligible for vocational rehabilitation services.’ 

Eligibility for vocational rehabilitation services requires that the 
person’s handicap substantially limit employment, and that the reha- 
bilitation service be intended to promote the goal of employment." 
While the term ‘‘employable’’ is broadly interpreted,'** it generally does 
not cover graduate degree programs. In addition, unlike the Education 





'7 34 C.F.R. § 104.44(d) (1985). 

8 Id. at § 104.44(d)(1). 

'% 451 U.S. 390 (1981). See also United States v. Board of Trustees, C.A. No. 86- 
C-1779-S (N.D. Ala., filed Sept. 24, 1986), in which it is claimed that the University of 
Alabama violated § 504 by charging a fee for auxiliary aids to those students who could 
afford to pay. See Orleans & Smith, supra note 30; Tucker, supra note 30. Statistics from 
Gallaudet College indicate that as of the Fall of 1985, 7,031 full- and part-time hearing- 
impaired students were enrolled in postsecondary programs for deaf students. This did 
not include students in programs without support services. Letter from David R. Schleper, 
Information Assistant, Gallaudet National Information Center on Deafness to author (July 
16, 1986). 

See Jones v. Illinois Dep’t of Rehabilitation of Serv., 689 F.2d 724 (7th Cir. 1982); 
Schornstein v. New Jersey Div. of Vocational Rehabilitation Serv., 519 F. Supp. 773 
(D.N.Y. 1981), aff'd mem., 688 F.2d 824 (3d Cir. 1982), see also RPHP, supra note 3, at 
§ 3.10. 

29 U.S.C. § 706(5)(b) (1982); 34 C.F.R. § 361.32(a) (1985), see also RPHP, supra 
note 3, at §§ 4.15-4.18. 

™ 34 C.F.R. § 361.1 (1985). 
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for All Handicapped Children Act,'** which provides service to all 
children of school age, state vocational rehabilitation programs operate 
on a priority basis’** and are not required to serve all eligible individuals 
if funding is not available. Whether state vocational rehabilitation 
programs have any obligation to give priority to the provision of 
auxiliary aids to college students has not been resolved by the courts, 
the administrative agencies, or Congress. Two circuit courts have held 
that state vocational rehabilitation agencies have the primary respon- 
sibility to provide interpreters.’** However, a strong argument can be 
made that this incorrectly interprets the relevant statutes.’ Because 
this issue remains unresolved by the United States Supreme Court, and 
because of the shrinking resources of both students and institutions, 
this area remains ripe for litigation. 

The courts may ultimately take into account the resources of the 
institution in deciding whether the cost of readers and interpreters must 
be borne in whole or in part by the institution. This conclusion is 
based upon an examination of recent cases relating to reasonable ac- 
commodation in the employment context involving both the Rehabili- 
tation Act and other antidiscrimination statutes. 

Section 504 allows cost to be considered by stating that reasonable 
accommodations posing an undue hardship need not be provided.'*’ 
Cost is also discussed in a recent law review article that noted the 


statistics on the cost of implementing Section 504 on the university 
campus,’ and explored recent case developments in employment con- 
texts involving the Rehabilitation Act, the Age Discrimination Act, and 
Title VII. 

This article concluded that cost alone is unlikely to be a defense 
for failing to provide accommodations under Section 504.'*° Two other 
factors, however, may be considered—‘‘the incapacity to bear the cost 





*’ 20 U.S.C. §§ 1401-1461 (1982). 

4 29 U.S.C. § 721(a)(5)(A) (1982). 

‘> Jones v. Illinois Dep't of Rehabilitation Serv., 689. F.2d 724 (7th Cir. 1982); 
Schornstein v. New Jersey Div. of Vocational Rehabilitation Serv., 688 F.2d 824 (3d Cir. 
1982). 

“* For an in-depth discussion of this issue, see Orleans & Smith, supra note 30. 

"7 34 C.F.R. § 104.12(c)(3) (1985). Other factors include the size of the program 
(including number of employees, number and type of facilities, and size of budget) and 
the type of operation. Id. at § 104.12(c). 

‘* Wegner, supra note 19, at 446. 

™ Id. at 473-74, 479-81, 495-97. Cases discussed in this article most relevant to 
the provision of interpreters and readers are Nelson v. Thornburgh, 567 F. Supp. 369 
(E.D. Pa. 1983) (services for blind workers must be provided where cost was ‘‘minute 
fraction” of administrative budget); Upshur v. Love, 474 F. Supp. 332 (N.D. Cal. 1979) 
(dicta indicating that school district would not be required to hire an aide for a blind 
teacher); Barnes v. Converse College, 436 F. Supp. 635 (D.S.C. 1977) (cost not a factor 
in requiring college to provide sign language interpreter for college lectures for hearing 
impaired student). 
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of accommodation and the inadequacy of the benefits received in light 
of the costs incurred.’ Although courts have not reacted favorably 
to defendants even in these cases,'’** a small college with limited 
resources facing a demand for a sign language interpreter may be able 
to claim successfully an undue hardship. This will probably be the 
case when the college has made good faith efforts to facilitate services 
for handicapped students in general, and where efforts have been made 
for the particular student to obtain outside services through vocational 
rehabilitation or voluntary agencies. 

Modern technology will affect claims of undue hardship. For ex- 
ample, the services of a personal reader for a blind student may have 
been extremely costly in the past, but the technology of a Kurzweil 
reading machine that can be used by a number of students makes these 
services much less costly today. 

Final conclusions about whether a college or university must pay 
for interpreter and reader service are premature. First, whether the 
service itself is required under the regulations has yet to be resolved. 
Second, even if Section 504 generally requires the provision of inter- 
preters and readers, it remains unclear whether cost will be weighed 
by the courts as a part of undue hardship. 


4. Accommodations for Persons with AIDS 


An in-depth discussion of the broad array of issues that are involved 
with students, staff, and faculty who are victims of AIDS or AIDS- 
related conditions is beyond the scope of this article. But the American 
College Health Association (ACHA), the American Council on Education 
(ACE), and others are closely monitoring research developments in this 
area and are developing ongoing informational services to colleges and 
universities about AIDS on campus.’ The current material distributed 
by the ACHA and ACE includes suggested policies for institutions on 
how to deal with students, faculty, and staff in light of the AIDS 
situation. These policies could also be included as reasonable accom- 
modations because they address the means of allowing persons with 
AIDS and AIDS-related conditions the maximum participation on cam- 
pus while avoiding risk to others. The most significant advice in the 
recommended policies is to retain flexibility and deal with cases on an 
individual >asis.’°* Current ACHA task forces are exploring residential 
life issues, confidentiality issues, educational priorities, administrative 
issues, including athletic competition, institutional employees, public 





‘ Wegner, supra note 19 at 479. 

mm Id. 

2 Steinbach, AIDS on Campus: Emerging Issues for College and University Ad- 
ministrators, 16 C.L. Dic. 113 (1985). 

= Ja: af 117. 
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relations, testing, support and counseling, and clinical issues for health 
services. '™ 

University counsel must remain current on developments in this 
area not only for Rehabilitation Act implications but also in light of 
potential tort liability.’ 


5. Accommodations for Persons with Alcoholism, Drug Addiction 
or Emotional Problems 


Reasonable accommodation with regard to alcoholism, drug add- 
iction, and emotional problems may require counseling or therapy. This 
does not necessarily mean that the school must provide the program, 
although under the analysis discussed with regard to auxiliary aids, 
the cost may rest ultimately on the institution. At the least, however, 
the institution must take into account in its actions the fact that a 
student, staff member, or faculty member is undergoing good faith efforts 
to address the problem. For example, if a student who was dismissed 
for conduct relating to alcohol abuse demonstrates good faith partici- 
pation in a rehabilitation program, a college or university may be 
required to readmit the student as long as the misconduct does not 
continue. An alcoholic professor who is unable to teach because of his 
alcoholism, however, need not be kept in the classroom. Rather, a 
reasonable leave of absence should be permitted or a program of 
counseling provided to allow reasonable time for rehabilitation. A 
similar policy should apply for the student with emotional problems. 
While misconduct resulting from the problems need not be tolerated, 
a student undergoing counseling in good faith should be allowed to 
participate in the academic programs, at least absent danger to self or 
others. 

Recent case law in the employment context has addressed several 
cases involving alcoholism and emotional problems. The cases generally 
support a requirement of reasonable accommodation, but not necessarily 
one of continued participation.’° The accommodation required will 





'* Further information can be obtained from Task Force on AIDS, American College 
Health Association, 15879 Crabbs Way, Rockville, MD 20855; (301) 963-1100. 

5 Steinbach, supra note 192, at 117. 

'™ See Walker v. Weinberger, 600 F. Supp. 757 (D.D.C. 1985) (forgiveness of past 
induced misconduct should be in proportion to willingness to undergo treatment); 
Gardner v. Morris, 752 F.2d 1271 (8th Cir. 1985) (reasonable accommodation does not 
require on-site physician and laboratory facilities for a civil engineer in Saudi Arabia 
whose manic-depressive condition required the availability of such services); Richardson 
v. United States Postal Serv., 613 F. Supp. 1213 (D.D.C. 1985) (permissible to discharge 
employee for off-duty conduct although conduct may have been related to plaintiff's 
alcoholism); Huff v. Israel, 573 F. Supp. 107 (N.D. Ga. 1984), vacated, 732 F.2d 943 
(11th Cir. 1984) (permissible to discharge due to driving under the influence of alcohol); 
School Dist. of Philadelphia v. Friedman, 507 A.2d 822 (Pa. 1986) (chronic lateness not 
required to be accommodated). 
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likely depend on the type of participation sought (student attendance 
or teaching, for example), the extent of the problem, the efforts by the 
individual to make changes, and the assistance of the institution in 
making changes. 

The duty to accommodate persons with alcohol or drug related 
problems or persons with emotional problems raises additional consid- 
erations. First, the college or university should recognize its potential 
liability relating to alcohol intoxication on campus.'”” Because of judi- 
cial and public policy trends, universities must be increasingly careful 
about allowing alcohol-related conduct on campus simply because they 
are trying to accommodate an individual’s alcohol addiction. 

Second, persons who have been injured by a student with emotional 
problems might seek recovery against the college or university on the 
theory of a duty to warn when the institution had reason to foresee 
that an emotional problem might result in violent behavior. Reliance 
on such a theory, based on Tarasoff v. Regents of the University of 
California’ and its progeny,’ may well be misplaced because a 
number of factors affect the application of such a theory in a given 
case. A duty to warn may apply only to the physician or therapist, not 
to the university. However, the institution may be liable under respond- 
eat superior if the physician or therapist is providing services through 
it. Additional problems exist such as whether the university has a duty 
to the public at large, or whether its duty relates only to identified 
victims.2” Indeed, the whole issue of the foreseeability of violent 
behavior has been criticized as reflecting ‘‘a naive confidence in psy- 
chiatry and psychology ... not supported by the professional litera- 
ture.’’2"! 

Finally, any duty to protect people on campus from dangerous be- 
havior may limit the degree to which the most fundamental accom- 
modation—allowing the student to remain on campus—is required. 
When removal of the student is deemed appropriate, consideration 
should be given a psychiatric or administrative withdrawal rather than 
a disciplinary suspension or expulsion.” The larger question remains: 
Whether the university’s duty to protect others extends beyond the 
campus. Even absent a legal duty to protect the world beyond the 
campus, universities certainly are faced with other ethical questions.”” 





‘7 Roth, The Impact of Liquor Liability on Colleges and Universities, 13 J.C. & U.L. 
45 (1986). 

™ 118 Cal. Rptr. 129, 529 P.2d 553 (1974); 17 Cal. 3d 425, 131 Cal. Rptr. 14, 551 
P.2d 334 (1976). 

™ These cases are discussed in detail in Woods & Steadman, Bradley Center, Inc. 
v. Wessner: The Psychotherapist’s Duty to Warn, 10 J.C. & U.L. 293 (1983-84). 

2 Td. at 297-302. 

“” Pavela, supra note 135, at 101, 135. 

wz Id. at 142-47. 

20s Td. at 146-47. 
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In conclusion, because of the severity of these problems, univers- 
ities and colleges should consider either maintaining a counseling 
service capable of providing the services needed or of referring these 
persons to agencies that can provide the needed services. 


III. SUMMARY AND CONCLUSIONS 


The number of handicapped students on American campuses is 
increasing. While statistics are not readily available, the number of 
handicapped staff and faculty most likely is increasing also. In addition, 
people are becoming more aware of the Rehabilitation Act and state 
handicapped rights laws as the basis for protection. 

The issues thus generated will vary with the type and severity of 
the handicap involved and the academic program or employment posi- 
tion involved. For example, persons with mobility impairments may 
need the removal of architectural barriers. Students with learning dis- 
abilities may need readers. Individuals with alcohol or drug addiction 
may need counseling. Information networks and new technology have 
responded well to these new demands. Prejudice, ignorance, and 
shrinking resources, however, continue to inhibit full participation in 
higher education programming for handicapped persons. University 
counsel can take a number of steps in preparing to confront the issues 
affecting handicapped persons and to avoid liability. 

First, counsel should keep current on cases involving handicap 
discrimination claims. The law in this area is burgeoning, with an 
increasing number of cases being decided at appellate levels. 

Second, university counsel must recall that not just students, but 
faculty, staff, and others as well are protected under the Rehabilitation 
Act. For example, in planning a new auditorium, designers may be 
sensitive to the needs for accessible audience seating, but forget that 
the stage should be accessible to those in wheelchairs. 

Third, a good working relationship with the office for Disabled 
Student Services is important. Individuals in that office usually keep 
abreast of current technology and major legal developments in their 
field. Working with them to develop a good program can prove valuable. 

Fourth, university counsel, by working with the Office for Disabled 
Student Services, can be an important force in developing and imple- 
menting workshops, training sessions, and other information networks. 
These programs should be provided to deans, faculty, administrators, 
student leaders, recruitment and admissions officers, placement direc- 
tors, housing officers, facilities planners of all kinds, providers of 
student health service, affirmative action officers, and transportation 
officers. 

Fifth, university counsel should ensure the creation of a handicap 
accessibility committee whose functions could include the following: 

1) involvement at every stage, and as early as possible, in the 

planning, development, or renovation of any major structure, 
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including, but not limited to residence halls, classroom build- 
ings, athletic facilities, administrative facilities, recreational 
facilities, living facilities other than residence halls, libraries, 
parking facilities, and medical facilities; 

2) consultation about placing programs in facilities; 

3) involvement at an early and ongoing stage in campus-wide 
projects such as changing traffic patterns or locating major 
facilities; 

4) the initiation of programs such as liaison training and substan- 
tive programming affecting improved accessibility for handi- 
capped persons. 

The committee must not be a rubber stamp for university projects, and 
a clear system of reporting is crucial, so that the work of the committee 
does not get lost in the shuffle. The committee should include students, 
faculty, and staff, including both individuals who are handicapped 
themselves and those with expertise in the area of accessibility. The 
committee’s expertise can provide a valuable asset to a campus, partic- 
ularly for projects having a significant impact on the handicapped. 

Universities following these suggestions should demonstrate to 

courts their good faith in complying with Section 504 and applicable 
state law. While good faith does not preclude litigation, it will probably 
prevent a significant amount. Compliance with Section 504 often re- 


quires creativity, flexibility, and sensitivity. Campus officials with these 
attributes need not fear the mandates of the Rehabilitation Act. 
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APPENDIX 


LIST OF RESOURCES FOR INFORMATION ABOUT PROVIDING 
SERVICE TO HANDICAPPED COLLEGE AND UNIVERSITY 
STUDENTS, STAFF, AND FACULTY 


CAMPUS ACCESS FOR LEARNING DISABLED STUDENTS: A COM- 
PREHENSIVE GUIDE, by Barbara Scheiber and Jeanne Talpers, 
available for $17.95 from Closer Look, Parents’ Campaign for Hand- 
icapped Children and Youth, 1201 16th Street, N.W., Washington, 
D.C. 20036. This gives practical advice on a broad range of topics 
including college choice, programming, admissions processes, 
classroom accommodation and support services, new technology, 
and strategies for personal and social adjustment. 


CREATING AN ACCESSIBLE CAMPUS, edited by Maggie Coons and 
Margaret Milner, available for $12.50 from Association of Physical 
Plan Administrators of Universities and Colleges, 11 Dupont Circle, 
Suite 250, Washington, D.C. 20036. This is an illustrated guide to 
accessible design for handicapped persons. 


DIRECTORY OF COLLEGE FACILITIES AND SERVICES FOR THE DIS- 
ABLED (2d ed.), available for $95.00 from Oryx Press, 2214 North 
Central, Phoenix, AZ 85004. Contains information about more 
than 2,000 institutions of higher education in the United States 
and Canada, and includes information about the approximate numbers 
of handicapped students, accessibility on campus, and services 
available. 


HANDBOOK OF CAREER PLANNING FOR SPECIAL NEEDS STU- 
DENTS, by Thomas Harrington, available from Aspen Systems 
Corporation, Rockville, MD. Includes information on career plan- 
ning concepts, goals and resources; on the unique career devel- 
opment issues for the disabled population; and on facilitating 
strategies, approaches, and information. 


HEATH RESOURCE CENTER DIRECTORY, single copies available at 
no charge from HEATH Resource Center, One Dupont Circle, Suite 
670, Washington, D.C. 20036-1193. Contains resource listings about 
disability awareness groups, architectural accessibility, program 
accessibility, career preparation, employment, technological de- 
vices, independent living, legal resources, and directories, and 
provides an agency index. 
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HOW TO CHOOSE A COLLEGE: GUIDE FOR THE STUDENT WITH A 
DISABILITY, available from HEATH Resource Center (address in 
preceding entry). A booklet for high school students containing general 


information about how to find specific information of importance for 
disabled students. 


RECRUITMENT, ADMISSIONS AND HANDICAPPED STUDENTS: A 
GUIDE FOR COMPLIANCE WITH SECTION 504 OF THE REHA- 
BILITATION ACT OF 1973 (Sept., 1985), available from HEATH 


Resource Center (address in entry on HEATH RESOURCE CENTER 
DIRECTOR). 





Two organizations of importance are: 

HEATH Resource Center 

One Dupont Circle, N.W., Suite 670 

Washington, D.C. 20036-1193 

(202) 939-9320 

(800) 54-HEATH 

Higher Education and the Handicapped (HEATH) provides an in- 
formation exchange about educational support services, policies, 
procedures, adaptations, and opportunities on American campuses 
and in vocational-technical schools, adult education programs, in- 
dependent living centers, and other training entities. It also operates 
the National Clearinghouse on Postsecondary Education for Hand- 


icapped Individuals as a program of the American Council on 
Education. 


AHSSPPE 

P.O. Box 21192 

Columbus, OH 43221 

(614) 488-4972 

The Association on Handicapped Student Service Programs on 
Postsecondary Education (AHSSPPE) sponsors workshops and con- 
ferences focusing on services for handicapped students in postsec- 
ondary institutions. 

















RECENT LEGAL DEVELOPMENTS IN 
SEXUAL HARASSMENT 


ELSA KIRCHER COLE* 


INTRODUCTION 


With the advent of the United States Supreme Court decision in 
Meritor Savings Bank, FSB v. Vinson,' one no longer can dismiss a 
claim that sexual harassment is a type of sexual discrimination in terms, 
conditions, or privileges of employment prohibited by Title VII of the 
Civil Rights Act of 1964,? as a novel theory or as beyond the intent of 
Title VII’s drafters. Further, sexual harassment now includes not only 
harassment in which a supervisor demands sexual consideration in 
exchange for job benefits (quid pro quo harassment),* but also harass- 
ment that creates an offensive environment for the employees (condition 
of work harassment).5 In addition, sexual harassment of students in 
institutions of higher education increasingly justifies disciplinary action 
against a faculty or staff member, generally under a charge of ‘“‘unethical 





* B.A. Stanford University, 1971; J.D. Boston University, 1974. Assistant Attorney 
General, University of Washington. 

’ 106 S. Ct. 2399 (1986). 

2 42 U.S.C. § 2000e-2 (1982). 

3 106 S. Ct. at 2404. For examples of early cases dismissing claims of sexual 
harassment as not contemplated by Title VII, see Corne v. Bausch and Lomb, Inc., 390 
F. Supp. 161, 163-64 (D. Ariz. 1975), vacated and remanded on other grounds, 562 F.2d 
55 (9th Cir. 1977), (‘‘[A]n outgrowth of holding such activity [sexual advances by 
a supervisor to an employee, characterized by the court as ‘nothing more than a personal 
proclivity, peculiarity or mannerism’] to be actionable under Title VII would be a potential 
federal lawsuit every time any employee made amorous or sexually oriented advances 
towards another. The only sure way an employer could avoid such charges would be to 
have employees who were asexual’’); see also Miller v. Bank of Am., 418 F. Supp. 233 
(N.D. Cal. 1976), rev’d and remanded, 600 F.2d 211 (9th Cir. 1979): 

It is conceivable, under plaintiff's theory, that flirtations of the smallest order 
would give rise to liability. The attraction of males to females and females to 
males is a natural sex phenomenon and it is probable that this attraction plays 
at least a subtle part in most personnel decisions. Such being the case, it would 
seem wise for the courts to refrain from delving into these matters short of 
specific factual allegations describing an employer policy which in its appli- 
cation imposes or permits a consistent, as distinguished from isolated, sex- 
based discrimination on a definable employee group. Id. at 236. 

* 106 S. Ct. at 2404. 

* See, Henson v. City of Dundee, 682 F.2d 897, 908 n.18 (11th Cir. 1981). 


267 








268 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 13, No. 3 


conduct.’’® This article reviews the recent developments in sexual 
harassment law and applies them to the academic arena. It also suggests 
how, in light of Meritor, colleges and universities should review their 
own procedures and practices for complaints of sexual harassment. 


I. ‘‘SEXUAL HARASSMENT’’ DEFINED 


The United States Supreme Court in Meritor adopted the definition 
of sexual harassment formulated by the Equal Employment Opportunity 
Commission (EEOC),’ the federal commission which enforces the Civil 
Rights Act of 1964,* in the EEOC’s 1980 Guidelines on Discrimination 
Because of Sex.° The guidelines define sexual harassment as: 


[uJnwelcome sexual advances, requests for sexual favors, and other 
verbal or physical conduct of a sexual nature ... when (1) sub- 
mission to such conduct is made either explicitly or implicitly a 
term or condition of an individual’s employment, (2) submission 
te or rejection of such conduct by an individual is used as the 
basis for employment decisions affecting such individual, [both 
quid pro quo harassment] or (3) such conduct has the purpose or 
effect of unreasonably interfering with an individual’s work per- 
formance or creating an intimidating, hostile, or offensive working 
environment [condition of work harassment].'° 


A. Quid Pro Quo Harassment 


Courts began to recognize that quid pro quo sexual harassment 
violates Title VII in the late 1970’s."' A single incident of harassment 





® See, Korf v. Ball State Univ., 726 F.2d 1222 (7th Cir. 1984); Levitt v. University 
of Tex. at El Paso, 759 F.2d 1224 (5th Cir. 1985), cert. denied, 106 S. Ct. 599 (1985), 
Cockburn v. Santa Monica Community College Dist., 207 Cal. Rptr. 589, 161 Cal. App. 
3d 734 (Cal. App. 1984); Naragon v. Wharton, 737 F.2d 1403 (5th Cir. 1984). 

” Meritor, 106 S. Ct. at 2405. 

* 42 U.S.C. § 2000e-5 (1982). 

® 29 C.F.R. § 1604.11 (1986). The court’s resort to EEOC guidelines is appropriate, 
for although the EEOC has no formal rule-making authority and its guidelines do not 
independently have the force and effect of law, they constitute a body of experience and 
informed judgment on which courts rely. General Electric Co. v. Gilbert, 429 U.S. 125, 
141-42 (1976). 

29 C.F.R. § 1604.11 (1986). 

" See, Barnes v. Costle, 561 F.2d 983 (D.C. Cir. 1977) (repeated solicitations to 
join supervisor for social activities after hours despite repeated refusals to do so, repeated 
remarks sexual in nature, and repeated suggestions that if employee cooperated in a 
sexual affair her employment status would be enhanced constituted sexual harassment 
when subsequent to employee’s resistance she was harassed and stripped of job duties 
and her job was abolished); Tomkins v. Public Serv. Elec. & Gas Co., 568 F.2d 1044 (3d 
Cir. 1977) (sexual harassment found where employee had received advances at lunch 
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is now considered sufficient to sustain a charge against an employer.’” 

Such harassment by a supervisory employee towards a subordinate 
employee results in strict liability of the employer for the acts of the 
supervisory employee.'* This accords with the standard of liability of 
Title VII, under which an employer is liable for the discriminatory acts 
of its supervisors, whether the employer knew, should have known, or 
approved of the supervisor’s actions."* 

An employee who has suffered quid pro quo harassment cannot 
recover damages for mental suffering or emotional damages.'* Courts 
limit recovery to the actual economic damages incurred, such as back 
pay, lost wages and benefits, or to injunctive relief. 


B. Offensive Environment Harassment 


Bundy v. Jackson first articulated the offensive environment sexual 
harassment theory in 1981.'* The court held that sexual advances by a 





from her supervisor stating sexual relations were necessary for a satisfactory working 
relationship, followed by threats of recrimination and physical force which, when resisted, 
led to the employee’s transfer to an inferior position, false and adverse employment 
evaluations, disciplinary lay-offs and ultimately dismissal); Williams v. Saxbe, 413 F. 
Supp. 654 (D.D.C. 1976), rev’d and remanded sub nom.; Williams v. Bell, 587 F.2d 
1240 (D.C. Cir. 1978), aff'd on reh’g sub nom.; Williams v. Civiletti, 487 F. Supp. 1387 
(D.D.C. 1980) (supervisor sending suggestive card and making social and sexual advances 
to employee which when resisted led to criticism of employee and eventually her 
dismissal was sexual harassment); Munford v. Barnes & Co., 441 F. Supp. 459 (E.D. 
Mich. 1977) (sexual harassment found where supervisor made repeated sexual suggestions 
and innuendoes verbally and by leaving cartoons on employee’s desk, demanded that 
employee share his motel room on a business trip and discharged her when she refused); 
Heelan v. Johns-Manville Corp., 451 F. Supp. 1382 (D. Colo. 1978) (sexual harassment 
found where a supervisor placed his arm around an employee/applicant saying she did 
not really understand the job requirements of travel and family sacrifices but would in 
time, followed by his explicit sexual invitations and an offer of an apartment if the 
employee would leave her husband and consent to an affair, and ending with a demand 
that she have an affair with him or be fired, which she was). But see, Walter v. KFGO 
Radio, 518 F. Supp. 1309 (D.N.D. 1981) (supervisor’s bottom patting of employee not 
sexually oriented but intended as a show of support and encouragement; alleged incidents 
of breast touching and making an inebriated attempt to have an affair on a business trip, 
even if true, insufficient to establish sexual harassment when employee continued to 
carry out her duties and get job raises); Bouchet v. National Urban League, 730 F.2d 
799 (D.C. Cir. 1984) (although evidence suggested that the supervisor was attracted to 
the employee and flirted with her on several occasions, it did not establish that any 
sexual advances or demands were made, and employee’s subsequent dismissal was based 
on poor performance). 

% See, e.g., Downes v. Federal Aviation Administration, 775 F.2d 288, 291 
(Fed. Cir. 1985), Joyner v. AAA Cooper Transp., 597 F. Supp. 537 (M.D. Ala. 1983), 
aff'd 749 F.2d 732 (11th Cir. 1984). 

’ Meritor, 106 S. Ct. at 2408. 

“4 Id., citing Anderson v. Methodist Evangelical Hosp., 464 F.2d 723, 725 (6th Cir. 
1972). 

's Henson, 682 F.2d at 905. 

© 641 F.2d 934 (D.C. Cir. 1981). 








270 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 13, No. 3 


supervisor in the workplace could be sexual harassment even though 
the employee did not lose tangible employment benefits. Courts have 
debated and refined the theory of offensive or hostile working environ- 
ment sexual harassment since then. However, the federal circuit courts 
of appeal have split on several related important issues; Meritor has 
resolved some but not all of those issues. 

Before Meritor, the circuits were divided as to whether the theory 
of respondeat superior or strict liability was the required standard for 
determining an employer to be liable for the acts of supervisory em- 
ployees in offensive environment cases. Henson v. City of Dundee,"’ 
and Katz v. Dole’*® were the leading federal court cases which held 
respondeat superior applied. 

In Henson, a female dispatcher in the City of Dundee’s police 
department alleged that she had received numerous demeaning sexual 
inquiries and advances from her police chief, that she complained of 
these acts to the city manager, but that no action was taken. She 
brought a Title VII sex discrimination action against the employer/city 
for the chief’s actions. The Eleventh Circuit Court of Appeals held that 
the existence of an offensive or hostile working environment could 
violate Title VII of the Civil Rights Act of 1964 regardless of whether 
a plaintiff suffered tangible job detriment. The court relied on Rogers 
v. EEOC,’® a hostile environment race discrimination case, as well as 
Bundy, for its decision. 

The court in Henson established five criteria for a Title VII claim 
against an employer for a hostile work environment. First, the employee 
must belong to a group which Title VII protects.” This only means, in 
a sexual harassment case, that the employee must be either male or 
female. Second, the employee must have experienced sexual harass- 
ment. The employee must have experienced sexual advances, requests 
for sexual favors, or other verbal or physical sexual conduct which the 
employee did not solicit or incite and found undesirable or offensive. 
Third, the harassment must have been based on sex;?' in other words, 





7 682 F.2d 897 (11th Cir. 1982). 

* 709 F.2d 251 (4th Cir. 1983). 

* 454 F.2d 234 (5th Cir. 1971), cert. denied, 406 U.S. 957 (1972). Rogers held 
that an Hispanic complainant could establish a Title VII violation by demonstrating that 
her employer created an offensive work environment for employees by giving discrimi- 
natory service to its Hispanic clientele. 

20 42 U.S.C. § 2000e-2(a) (1982). 

** Henson held that in cases where a supervisor makes sexual overtures to workers 
of both sexes, or where the conduct complained is equally offensive to male and female 
workers, it is not discrimination based on sex because men and women get equal 
treatment. Henson, 682 F.2d at 904. In such cases Henson said the plaintiff may only 
have a common law remedy such as assault, battery, invasion of privacy or intentional 
infliction of emotional distress. See Barnes v. Costle, 561 F.2d 983, 990 n.55 (D.C. 
Cir. 1977). For a contrary view, see Howard Univ. v. Best, infra note 38, which held 
that proof that male employees are offended by harassment directed at female employees 
may bolster a female employee’s case. 
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the employee would not have been harassed except for his or her sex. 
This criterion includes conditions which a heterosexual superior places 
upon a subordinate of the opposite gender, or which a homosexual 
superior places upon a subordinate of either gender.?* Fourth, the 
harassment must have affected a ‘‘term, condition, or privilege’’ of 
employment.” The harassment must have been so pervasive that it 
altered the conditions of employment and created an abusive environ- 
ment. 

Henson established respondeat superior as the fifth criterion. The 
employee must show that the supervisor knew or should have known 
of the sexually hostile environment before a court can hold the employer 
responsible. The court reasoned that generally a supervisor gratuitously 
insults an employee for personal reasons and through personal means. 
Therefore, the supervisor acts outside the actual or apparent scope of 
authority conferred by the employer. Henson asserts that this scope of 
authority does not necessarily enhance or diminish the supervisor’s 
ability to create a sexually hostile environment.** 

Henson distinguished between an employer’s liability in an offen- 
sive environment case and an employer’s liability in a quid pro quo 
case. Henson recognized that in a quid pro quo case, strict liability 
would apply to the supervisor and the employer for sex discrimination.” 
This standard is used because the supervisor relies on the apparent or 
actual authority which the employer confers on him or her, such as 
authority to hire, fire or discipline, to extort the sexual consider- 
ation from the employee in quid pro quo cases. Thus, Henson pointed 
out, the employer should be liable for the acts of his agent, the 
supervisor, because at common law a master is liable for the tortious 
acts of his servant if the agency relationship aids the servant in accom- 
plishing the tort.?® 

The Fourth Circuit followed Henson in Katz v. Dole.?” Katz, a 
former federal air traffic controller, alleged she had been subjected to 
vulgar and offensive epithets by her co-workers and her supervisor on 
the job. Katz successfully sued the Secretary of the Department of 
Transportation for sex discrimination under Title VII. 

In Katz, the court held an offensive environment actionable under 
Title VII and adopted Henson’s respondeat superior theory. It put upon 
the plaintiff the burden of proving that the employer had actual or 
constructive knowledge of the existence of the sexually hostile working 





22 Barnes v. Costle, 561 F.2d 983, 990 n.55 (D.C. Cir. 1977). 

2 The court held the state of ‘‘the psychological well being’’ of the employee 
could be such. Henson, 682 F.2d at 904. 

24 Id. at 910. One judge dissented from that position. 

8 Id. (citing Miller v. Bank of Am., 600 F.2d 211 (9th Cir. 1979)). 

26 RESTATEMENT (SECOND) OF AGENCY § 219(2)(d) (1957) (cited with approval in 
Henson, 682 F.2d 897, 910 n.21). 

27 709 F.2d 251 (4th Cir. 1983). 
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environment and did not take prompt and adequate remedial action. 
The employer could rebut the plaintiff's case (1) by showing that the 
events did not take place or were isolated or genuinely trivial, or (2) 
by pointing to prompt remedial action reasonably calculated to end the 
harassment.”* 

A contrary line of cases held that strict liability rather than res- 
pondeat superior was the appropriate standard for employers in offer 
sive environment cases. In the leading case advocating that theory, 
Vinson v. Taylor,?® Vinson, a terminated bank employee, sued Taylor, 
her supervisor, and her employer/bank claiming sex discrimination 
under Title VII. She alleged that her supervisor asked her for sexual 
favors in return for her previous promotion. The district court held for 
the employer because Vinson was not required to grant Taylor sex for 
the promotion and the relationship was voluntary.*° The circuit court 
reversed because the trial court had not considered a hostile working 
environment theory. Relying on Bundy,” the circuit court held that a 
woman need not prove resistance to sexual overtures in a sexual 
harassment case. 

Relying on the EEOC guidelines on discrimination,** Vinson then 
held that Title VII imposes on an employer liability for a substantially 
discriminatory work environment. It noted that the legislative history 
on Title VII anticipated vicarious employer accountability.** Thus, Vin- 
son rejected the Henson and Katz theory of respondeat superior: 


To hold that an employer cannot be reached for Title VII violations 
unknown to him is . . . to open the door to circumvention of Title 
VII by the simple expedient of looking the other way, even as 
signs of discriminatory practice begin to gather on the horizon.* 


The court in Jeppsen v. Wunnicke followed the Vinson approach.** 
Citing Vinson, the court found it unnecessary for the plaintiff to prove 
in a sex discrimination case under Title VII that the employer knew 





** The court noted in its opinion that the FAA did have a policy against sexual 
harassment, but that it was not effective and was known not to be effective by FAA 
supervisory personnel. Id. at 256. This decision issued an early warning that a printed 
policy against sexual harassment alone would not be a sufficient defense in an offensive 
environment case. 

# 753 F.2d 141 (D.C. Cir. 1985), rev’d and remanded sub nom., Meritor Savings 
Bank, FSB v. Vinson, 106 S. Ct. 2399 (1986). 

“ Vinson v. Taylor, 23 Fair Empl. Prac. Cas. (BNA) 37 (D.D.C. 1980). 

“" Bundy v. Jackson, 641 F.2d 934 (D.C. Cir. 1981). 

*2 Guidelines on Discrimination Because of Sex, 29 C.F.R. §§ 1604.1-1604.11 (1984). 

“’ Vinson, 753 F.2d at 147. 

Id. at 148-49. 

8 Id.:at 151. 

“ 611 F. Supp. 78 (D.C. Alaska 1985). 
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that the supervisor had created a hostile working environment.*’ The 
court distinguished the result in Henson by noting its reliance on the 
district court decision in Vinson, and on irrelevant language in Bundy. 
The divided opinion in the courts on the issue of employer responsi- 
bility foreshadowed a definitive decision from the United States Su- 
preme Court.** 


II. Meriror SAVINGS BANK, FSB v. VINSON 


The Uuited States Supreme Court issued its first decision regarding 
sexual harassment in Meritor Savings Bank, FSB v. Vinson.*® The Court 
upheld the theory of offensive environment sexual harassment but left 
somewhat undecided the liability which an employer incurs in such 
cases if the harassing employee is a supervisor. Although the opinion 
did not make every employer automatically liable for a supervisory 
employee’s harassment, it indicated that courts must scrutinize the 
employer’s delegation of authority in harassment cases. As a result of 
Meritor, courts probably will hold liable an employer who broadly 
delegates responsibility to a supervisory employee. 

Justice Rehnquist, writing the majority opinion in which four 
justices joined, emphasized that the plaintiff, Mechelle Vinson, whom 
Sidney Taylor hired to work for Meritor Savings Bank in 1974, received 





37 Id. at 82. 

%® State courts have also split on the employer liability issue. For example, in 
Glasgow v. Georgia-Pacific, 103 Wash. 2d 401, 693 P.2d 708 (1985), female employees 
brought suit against their employer and others for sex discrimination and outrage, alleging 
that a co-worker fondled them and used abusive language on them and that they informed 
the plant manager who allegedly did nothing. The court held that in an hostile environ- 
ment case the employee must show that the employer authorized, knew or should have 
known of the harassment and failed to take reasonably prompt and adequate corrective 
action to be held liable. The court stated that the employer may ordinarily avoid liability 
by taking prompt and adequate corrective action when it learns that an employee is being 
sexually harassed. 

The opposite view was expressed in Howard Univ. v. Best, 484 A.2d 958 (D.C. 
App. 1984). In Best, a former pharmacy faculty member whose contract was not renewed 
sued Howard University, her dean, and other faculty members for sexual harassment, 
breach of contract, intentional infliction of emotional distress and defamation, alleging, 
inter alia, that the dean had made suggestive remarks and fondled her at an academic 
conference in front of her peers. 

The court in Best rejected the Henson and Katz respondeat superior approach for 
employers and adopted the strict liability approach of Miller v. Bank of Am., 600 F.2d 211 
(9th Cir. 1979). The court accordingly stated that upon the plaintiff's establishing a case 
of sexual harassment at a new trial, the jury was to be instructed that the University was 
to be held liable for sexual harassment. Best, 484 A.2d 958, 983-84. The court apparently 
based its decision on the fact that the Vice-President for Health Affairs at Howard did not 
conduct an independent review of the dean’s non-renewal of Best’s appointment and that 
his adoption of it constituted full knowledge and acceptance of the dean’s actions in the 
eyes of the court. 

*” 106 S. Ct. 2399 (1986). 
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promotions based on merit. Subsequently, Taylor allegedly asked Vin- 
son for sexual favors, which she granted about forty or fifty times. She 
alleged incidents of fondling and forcible rape. She never reported 
Taylor’s behavior to bank administrators, allegedly due to fear of Tay- 
lor’s reaction, and never used the bank’s internal complaint procedure. 
The sexual activities ceased in 1977 when Vinson acquired a boyfriend. 
Vinson went on sick leave in 1978 and the bank later discharged her 
for excessive use of sick leave.*° 

Vinson then filed a Title VII sex discrimination action against the 
bank alleging that sexual harassment had resulted in her constructive 
discharge. The bank claimed her harassment was unknown to it and 
occurred without its consent or approval.“ 

Justice Rehnquist’s opinion, relying on the EEOC Guidelines, Rog- 
ers, Henson, Katz and Bundy,* recognized first that an offensive sexual 
environment constitutes sexual harassment under Title VII. Rehnquist 
rejected the need for an economic effect for a sexual harassment claim. 
However, again citing Rogers and Henson, he stated that the harassment 
must be severe and pervasive.** 

Justice Rehnquist then stated that the correct inquiry in a sexual 
harassment case is not whether harassment is voluntary, as the Vinson 
circuit court decision had found, but whether it is unwelcome. The 
Court determined that evidence of a plaintiff’s sexually provocative 
speech and dress would be relevant to the issue of ‘‘unwelcomeness.’’“* 

Addressing the crucial issue of an employer’s liability, Justice 
Rehnquist provided no definitive principle, stating only that employers 
are not automatically liable for sexual harassment by supervisors. Rather, 
Rehnquist wrote, the supervisor must first be acting as the employer’s 
agent. Rehnquist found persuasive in this regard Congress’s use in Title 
VII of the term ‘‘agent’’ in defining ‘‘employer.’’ This usage evidenced 
an intent to place some limits on the extent to which employers should 





. at 2402. 
. at 2403. 
. at 2406. 


at 2407. But see, Priest v. Rotary, 98 F.R.D. 755, 32 Empl. Prac. Dec. (CCH) 
{ 33,864, 73 A.L.R. Fep. 736 (N.D. Cal. 1983), in which the employer of a bar sought 
evidence of his waitress’/employee’s sexual history to be used to defend against her 
allegation of his sexual harassment of her. The court held that evidence of a plaintiff's 
sexual history would be inadmissible to prove her propensity to act in conformity 
therewith. The court also rejected that such evidence could be used to show her ‘‘habit”’ 
of sexual activities. The court also found insufficient evidence that there was a ‘‘motive”’ 
involved which would allow disclosure of such information where the only motive alleged 
was a desire for retaliation by the employee against the employer and a desire for 
economic gain. The court said the purpose of the discovery request was to harass, 
intimidate and discourage the plaintiff in her efforts to prosecute the case and therefore 
denied the discovery request. 
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be liable for employees’ acts. He discussed with apparent approval the 
EEOC’s conclusion that where an employee-supervisor exercises au- 
thority actually delegated by the employer to make or threaten to 
make employment decisions affecting subordinates, the employee’s 
actions may be imputed to the employer.*® Thus, Meritor implies that 
employers are not subject to automatic liability if they have not dele- 
gated such authority to their employees. Such situations, however, are 
more likely to be the exception rather than the rule. 

Meritor appears to rely on four elements for a prima facie case of 
sexual harassment. First, the supervisor made sexual advances. Second, 
the sexual advances were unwelcome. Third, the advances were suffi- 
ciently pervasive to constitute a condition of employment. Finally, the 
advances were so pervasive and continuous that the employer must 
have been conscious of them or the harassing employee had authority 
to make decisions affecting the employment status of the harassed 
employee.*® 

Justice Rehnquist noted that Vinson’s failure to use the bank’s 
grievance procedure did not necessarily insulate the bank from liabil- 
ity.“7 This conclusion seems based on the fact that the bank’s policy 
barred discrimination generally and did not necessarily alert Vinson of 
the bank’s interest in correcting sexual harassment. Further, Rehnquist 
indicated his dislike for the bank’s policy because it required Vinson 
to complain first to Taylor, her supervisor. Thus, he implied that the 
decision might have been different if the procedure better informed 
employees that the bank would investigate and resolve sexual harass- 
ment complaints and if that procedure encouraged victims to come 
forward.** 

Justice Marshall, joined in a concurring opinion by three justices, 
addressed only the issue of employer liability. Justice Marshall saw 
no reason to distinguish an employer’s liability in an offensive envi- 
ronment sexual harassment situation from that in any other case of sex 
discrimination.” Marshall felt that a failure to distinguish such liability 
would impose no additional hardship on an employer because a plaintiff 
can receive only injunctive relief and not money damages in an offen- 
sive environment case. Title VII’s requirement that a plaintiff file a 
complaint with the EEOC provides the employer an opportunity to 
correct an unperceived or unknown problem before any injunction.” 





«s Meritor, 106 S. Ct. at 2407-08. 

« Id. at 2408. 

47 Id. at 2408-09. 

Id. 

* Interestingly, Justice Stevens saw no inconsistencies between Rehnquist’s and 
Marshall’s opinions and agreed with both. Id. at 2411 (Stevens, J., concurring). 

Id. 

s Id. 
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If the plaintiff sought back pay, for example under a constructive 
discharge theory, the employee’s failure to use an employer’s internal 
procedure might, in Marshall’s view, be a factor regarding the remedies 
but not regarding the employer’s liability. In such a situation, Justice 
Marshall said a court might be reluctant to find that the employer's 
actions constituted a constructive discharge or to hold that back pay 
should be awarded.*? 

Although Meritor did not explicitly determine an employer’s lia- 
bility in offensive environment cases, the court did alert employers that 
their delegation to supervisors of authority affecting the employment 
status of employees may make those employers strictly liable for the 
sexual harassment inflicted by such supervisors. Employers, therefore, 
must promulgate a procedure known to employees as one for receiving 
and addressing complaints of sexual harassment. The procedure must 
contain sufficient flexibility to allow and encourage a harassed em- 
ployee to approach management with a complaint, not only at the direct 
supervisory level, but also at any level chosen by the employee. Ad- 
ditional features-of this procedure which are designed to encourage 
employees to file sexual harassment complaints will probably be viewed 


favorably by a court and may reduce the employer’s potential for 
liability. 


III. OTHER SIGNIFICANT DEVELOPMENTS IN SEXUAL HARASSMENT LAW 


A. Damages Recoverable 


It is now clear that a plaintiff may recover only limited damages 
under an offensive environment theory in federal court.** The plaintiff 
cannot recover for mental. suffering,** for emotional distress,** or for 
lost wages.*® However, the plaintiff may be able to recover attorney’s 
fees because a court can award nominal damages.5’ 


B. Actionable Conduct 


Not all workplace conduct which may be described as ‘‘harass- 
ment’’ is actionable.* Vinson cited with approval the Henson test that 
the treatment must be ‘‘sufficiently severe or pervasive . . . to alter the 
conditions of [the victim’s] employment and create an abusive working 





8? Id. 

53 Id. ; 

* Bundy v. Jackson, 641 F.2d at 934, 946 n.12; Henson v. City of Dundee, 682 
F.2d at 905. 

*s Bundy, 641 F.2d at 946 n.12, Henson, 682 F.2d at 905. 

* Scott v. Sears, Roebuck & Co., 605 F. Supp. 1047, 1054 (N.D. Ill. 1985). 

’”7 Henson, 682 F.2d at 905. 

“ Meritor, 106 S. Ct. at 2406. 
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environment.’’** Case law now provides guidance as to what constitutes 
such conduct. If sexual insults and demeaning propositions have ad- 
versely affected the work environment, such conduct may be harass- 
ment.© However, the utterance of a sexual epithet which merely 
engenders offensive feelings in an employee does not violate Title VII." 
As one court stated, ‘‘Title VII is not a clean language act, and it does 
not require employers to extirpate all signs of centuries-old preju- 
dices.’’®? Isolated incidents, flirting and inferential characterizations of 
comments as propositions do not establish sexual harassment.* No 
specific number of incidents and no specific level of egregiousness can 
be set forth as a measure of sexual harassment.“ 

However, that each incident may not be individually actionable 
does not preclude sexual harassment.® The test of whether the plaintiff 
has met his or her burden of proof 


is essentially a balancing test, in which the trier of fact should 
consider, inter alia, the amount and nature of the conduct, the 
plaintiff’s response to such conduct, and the relationship between 
the harassing party and the plaintiff. In other words, the totality 
of the circumstances must be considered. 


C. Adequacy of Corrective Action 


Courts have been less specific regarding what corrective action by 
an employer will remedy a sexual harassment complaint. In Barrett v. 
Omaha National Bank,*’ a bank employee complained to her supervisor 
that a co-worker discussed sexual activity with her and touched her in 
an offensive manner. The bank reprimanded the co-worker, placed him 
on probation for ninety days and warned him that any further miscon- 
duct would result in his discharge. The employee subsequently left the 
bank and brought an action for sexual harassment against the employer, 
claiming that the action taken by the employer against the co-worker 
was insufficient. The court found that the bank had acted immediately 
and appropriately and held that the bank was not required to fire the 
co-worker as a remedy for sexual harassment. 





* Henson, 682 F.2d at 904. 

“« Bundy, 641 F.2d at 943. 

* Henson, 682 F.2d at 904. 

* Katz, 709 F.2d at 256. 

*’ Scott, 605 F. Supp. at 1053-54. 
“* Best, 484 A.2d at 980. 

“s Id. 

% Td. at 981. 

“7 726 F.2d 426 (8th Cir. 1984). 
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IV. ALTERNATIVE THEORIES USED TO RECOVER DAMAGES FOR HARASSMENT 


A. State Tort Actions 


Because a plaintiff may not recover monetary damages for mental 
anguish and emotional distress in federal courts for sexual harassment 
claims, many plaintiffs seek remedy under state laws providing monetary 
damages for intentional infliction of emotional distress. Judicial analysis 
in such cases has varied, partially because the elements of this tort 
vary from state to state. 

For example, Howard University v. Best held the creation of a 
hostile working environment sufficient to constitute a prima facie case 
of intentional infliction of emotional distress.** The court held that a 
jury could find that the intentional infliction of emotional distress arose 
out of and in the course of employment. The court stressed that the 
sexually hostile acts of the dean towards the faculty member occurred 
during faculty, administrative or other professional meetings which 
both attended in their professional capacities. Thus, the court held the 
University liable for the tort of outrage.” 

In Glasgow v. Georgia-Pacific”? an employee was subjected to fon- 
dling by a co-worker and the supervisory employee failed to take action 
despite complaints. The court refused to address whether the tort of 
outrage was committed because of a judgment for the plaintiff on her 
sexual harassment claim. In Glasgow, the court did state, however, that 
the strict limiting parameters of the tort of outrage remained.”' 


B. The Fourteenth Amendment Equal! Protection Clause 


The court in Estate of Scott by Scott v. deLeon’? approved an 
alternate theory of damages: denial of equal protection under the four- 
teenth amendment by allowing harassing incidents to occur. In Scott, 
the personal representative of a pharmaceutical assistant at the Univer- 
sity of Michigan alleged that the assistant’s supervisor violated the 
equal protection clause by sexually harassing the assistant through 
letters, notes, and threats aimed at coercing her into sexual relations. 
The assistant allegedly complained to three university administrators 
about these incidents but nothing was done because she did not file a 
formal complaint with university personnel. The assistant died of a 





“ Best, 484 A.2d at 986. Indeed, the court held that the standard for showing 
emotional damages as a result of sexual harassment should be lower than that which 
is required by a plaintiff to prove intentional infliction of emotional distress because 


the higher standard of proof would not serve the broad purpose of antidiscrimination acts. 
Id. at 980 n.26. 


“ Td. at 987. 


7 103 Wash.2d at 408, 693 P.2d at 708 (1985). 
7S aa 


7 603 F. Supp. 1328 (E.D. Mich. 1985). 
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drug overdose, allegedly related to the harassment. The court found 
that sexual harassment could violate rights protected by the equal 
protection clause because harassment was ‘‘the sort of invidious gender 
discrimination that the equal protection clause forbade.’’”? 

The Court of Appeals for the Seventh Circuit in Bohen v. City of 
East Chicago” recently approved the use of the equal protection clause 
to support a claim of sexual harassment. In Bohen, a female fire 
dispatcher alleged that she had suffered numerous incidents of harass- 
ment by supervisory personnel and that these incidents represented the 
accepted practice of the department. In fact, the employee had been 
warned of the sexually oppressive working conditions in her hiring 
interview. 

The court held that under the equal protection clause the employee 
had only to establish intentional discrimination, and not that the har- 
assment altered the conditions of employment, a requirement under 
Title VII. Moreover, the employee could show intentional discrimina- 
tion by the employer’s conscious failure to protect her from the abusive 
conditions of employment created by other employees. Although it held 
that the employer would have a good defense if it could show the employee 
suffered harassment because of personal factors and not because she was 
a woman, or that the harassment was justified or had a legitimate business 
purpose, the court, finding no such conditions, held in favor of the fire 
dispatcher. 


C. Title IX of the Education Amendments of 1972 


Another way to seek damages for sexual harassment, and one that 
enjoyed an initial popularity, is Title IX of the Education Amendments 
of 1972.”> Alexander v. Yale University recognized a cause of action 
by a student for sexual harassment under Title IX.”* In Alexander, a 
student alleged that a poor grade resulted from her rejection of a 
professor’s offer of a grade of ‘‘A’’ in return for sexual favors.”’ Citing 
Barnes v. Costle,”* the court stated that such behavior constitutes sex 
discrimination in education just as it does in employment. 





74 Id. at 1332. 

74 799 F.2d 1180 (1986). 

7° 20 U.S.C. §§ 1681-1686 (1982). In pertinent part Title IX provides that ‘‘[no] 
person in the United States shall, on the basis of sex, be excluded from participation in, 
be denied the benefits of, or be subjected to discrimination under any education program 
or activity receiving Federal financial assistance . . . ."’ 20 U.S.C. § 1681(a). 

* 459 F. Supp. 1, 3-4 (D.C. Conn. 1977). 

7? Id. 

78 Id. at 4. The court was reluctant to endorse an offensive environment theory of 
discrimination. A male professor’s claim that his teaching effort had been hampered by 
an ‘‘atmosphere of distrust’’ of male professors due to sexual advances by faculty to 
students was dismissed by court saying, “[n]o judicial enforcement of Title IX could 
properly extend to such imponderables as atmosphere or vicariously experienced wrong, 
and the [claim is] untenable on [its] face.’’ Id. at 3. 
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Subsequently, Congress expanded Title IX to allow actions for 
discrimination in employment at educational institutions.”? However, 
some courts have limited its expansion into employment matters, ap- 
plying it only when the plaintiff has no recourse to a remedial statute 
such as Title VII.°%° Furthermore, Grove City College v. Bell*' limited 
Title IX’s enforceability to those programs or activities which receive 
direct federal financial assistance. 

At least one court has used this limitation to reject a claim of 
sexual harassment brought pursuant to Title IX. In Walters v. President 
and Fellows of Harvard College,*? an employee in the Buildings and 
Grounds Department at Harvard, citing, inter alia, Title IX as a basis 
for her claims, alleged that sexual harassment had led her to quit her 
job. The court ruled that although Title IX prohibits discrimination in 
employment, such employment must be under an ‘‘education program 
or activity.’’ The employment, said the court, must be ‘‘something more 
directly related to the delivery of educational services than the purely 
custodial services provided by the Buildings and Grounds Depart- 
ment.’’*? 


V. DENIAL OF SEXUAL HARASSMENT CLAIMS: EFFECT OF STATE WORKER’S 
COMPENSATION STATUTES 


Employers are increasingly using worker’s compensation statutes 
to dismiss sexual harassment charges, claiming that such statutes have 
exclusive jurisdiction over claims for emotional distress due to sexual 
harassment. This approach succeeded in Miller v. Lindenwood Female 
College.** The court found that the college was not liable for the 
infliction of emotional distress which was due to the sexual harassment 
of the employee by the college’s agent because the employee’s relief 
lay solely under Missouri’s Workmen’s Compensation Act. The court 
found that intentional acts of fellow employees which caused emotional 
distress fell within the Act’s statutory definition of ‘‘accident’’ for 
which the Act provided recovery.** 

Likewise, in Zabkowicz v. West Bend Co.,** the court found that 
plaintiff's remedy for alleged emotional trauma due to sexual harass- 
ment lay solely under Wisconsin’s Worker’s Compensation Act. The 





™ North Haven Bd. of Educ. v. Bell, 456 U.S. 512 (1982). 

“© See, e.g., Storey v. Board of Regents of the Univ. of Wis. System, 600 F. Supp. 
838 (W.D. Wis. 1985). 

* 104 S. Ct. 1211 (1984). 

2 601 F. Supp. 867 (D. Mass. 1985). 

" Id. at 869. 

616 F. Supp. 860 (E.D. Mo. 1985). 

** The court further found that, if the agent was working as an independent agent 
for the college, the college would also not be liable to the employee. Id. at 861. 

* 40 Empl. Prac. Dec. (CCH) q 36,089 (7th Cir. 1986). 
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court pointed out that Zabkowicz had not alleged that West Bend’s 
employees had subjected her to intentional sexual harassment, but only 
that West Bend had failed to prevent the sexual harassment. Further- 
more, the worker’s compensation statute applied to accidental acts. 
Zabkowicz had failed to contend that her emotional trauma was ex- 
pected or foreseen, and therefore, the court concluded, it was ‘‘acci- 
dental’’ and covered exclusively by the worker’s compensation act. 
Although its unusual fact situation may limit its impact, this decision 
demonstrates the importance of careful pleading in sexual harassment 
cases. 


VI. ADEQUACY OF DAMAGES RECEIVED 


An employer unsuccessful in defending a claim of sexual harass- 
ment must provide appropriate damages to the victim. Micari v. Mann*”’ 
provides some guidance on awards for damages. In Micari, plaintiff 
students engaged in sexual acts with their acting teacher on his advice 
that such acts would release their inhibitions and improve their acting 
skills. They subsequently brought actions for assault, battery and inten- 
tional infliction of emotional distress against the teacher because New 
York state law did not provide a cause of action for sexual harassment 
in its education code. Each plaintiff received only $2,000 and no 


punitive damages from the jury despite the fact that the jury indicated 
in a note that it hoped that its decision would ‘‘serve as a future 
deterrent in sexual abuse and harassment behavior of teacher against 
student.’’** The court held the failure to award punitive damages 
grounds for a new trial on that issue unless the defendant immediately 
granted $5,000 in punitive damages to each plaintiff. 


VII. SEXUAL HARASSMENT AS GROUNDS FOR DISCIPLINE 
IN ACADEMIC CASES 


Courts generally deal severely with sexual harassment in the tra- 
ditional workplace, but their reaction is even stronger when confronted 
with sexual harassment in the academic setting. Courts appear willing 
to defer to the academic judgment of college administrators in their 
attempts to discipline offending faculty. The courts regard the college’s 
protection of students from such abuse as an important duty with 
concomitant responsibility and liability such as colleges have not seen 
since the demise of in loco parentis. 

For example, in Cockburn v. Santa Monica Community College 
District,®° a terminated instructor and lab technician alleged that the 
college’s personnel commission’s decision dismissing him was exces- 





* 481 N.Y.S.2d 967 (1984). 
* Id. at 969. 
* 161 Cal. App. 3d 734, 207 Cal. Rptr. 589 (Ct. App. 2d Dist. 1984). 
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sive. The instructor had admitted that he grabbed and kissed a student 
employee. The college had received four prior complaints against the 
instructor alleging lewd comments and fondling. The instructor denied 
these allegations. The court found, despite a psychologist’s opinion 
that the instructor could be rehabilitated and perform his duties, that 
the dismissal was not excessive. The court stressed the commission’s 
‘“‘grave responsibility ... to the [college] and their personnel, the 
professors, instructors and students they embrace, and to the general 
public.’’” 

Korf v. Ball State University” reflects a similar distaste for such 
behavior toward a student. In Korf, a university hearing committee 
found a professor’s sexual advances to a male student unethical and 
ultimately recommended his dismissal. The professor claimed that the 
dismissal violated his constitutional rights to due process because he 
had inadequate warning as to the results of his conduct since his was 
Ball State’s first dismissal for unethical conduct. The court said that 
‘‘[c]lommon sense, reason and good judgment’’ adequately warned him 
of such a result. 

Likewise, in Levitt v. University of Texas at El Paso,” a court 
expressed its displeasure with sexual harassment by a professor. In 
Levitt, the university terminated a tenured professor of chemistry due 
to several complaints of sexual harassment from female students. The 


professor claimed that the University’s hearing on the charges violated 
his rights of due process. The court held that even if the University 





% Id. at 597. But see Brown v. California State Personnel Bd., 166 Cal. App. 3d 
1151, 213 Cal. Rptr. 53 (Ct. App. 3d Dist. 1985). Brown, a criminal law associate 
professor, brought an action to be reinstated in a teaching position at California State 
University at Sacramento (CSUS). There had been a four year delay by the college in 
bringing charges against Brown. The charges alleged a pattern and practice of discrimi- 
nation by Brown against five students. The court found the University’s excuse for the 
delay, the female students’ original reluctance to come forward as witnesses against 
Brown, unpersuasive noting ‘‘[t]he disposition of the victim may be of interest in the 
exercise of discretion [whether] to prosecute or not to prosecute,”’ but that ‘‘when CSUS 
made up its mind to act it was able to persuade the formerly reluctant victims to parti- 
cipate.’’ Brown, 213 Cal. Rptr. at 60. 

The court then found that the four year delay had acted as a prejudice to Brown, 
even though all witnesses could clearly remember the events, because of the potential 
loss by Brown of four years of his efforts in an academic position at the outset of his 
academic career. The court found that there was a considerable change of position in 
reliance on the status quo which worked a sufficient prejudice to transform the CSUS’s 
unreasonable delay in the case to laches. The court dismissed four of the charges of 
sexual harassment because of laches, leaving one allegation of a sexual advance without 
a threat of retaliation by Brown. The court found that the single remaining charge 
insufficiently established a ‘‘rattern or practice’ of behavior as had been alleged and, 
as CSUS had no rule against student/faculty dating, Brown was to be reinstated. 

” 726 F.2d 1222 (7th Cir. 1984). 

* Id. at 1227. 5 

* 759 F.2d 1224 (5th Cir. 1985), cert. denied, 106 S. Ct. 599 (1986). 
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did not follow its own rules precisely, the University did not deny the 
professor any constitutionally guaranteed due process.” 

Courts further indicate their dislike for sexual harassment when a 
faculty member challenges a disciplinary action on the grounds that 
the student consented to the sexual encounter. Such an argument 
carried little weight in Korf.° A student’s consent to a homosexual 
relationship with a professor, said the court, is irrelevant when the 
charge against the professor is ‘‘exploiting students for his private 
advantage.’ The court, judging the conduct in the context of a 
professor-student relationship, said: ‘‘University professors occupy an 
important place in our society and have concomitant ethical obliga- 
tions.’’ The court cited the American Association of University Pro- 
fessors Statement on Professional Ethics which says: ‘‘[The professor] 
demonstrates respect for the student as an individual and adheres to 
his proper role as an intellectual guide and counselor... .””” 

So tco in Naragon v. Wharton,®** the consent of a student to a lesbian 
relationship with a music teaching assistant did not prevent the court’s 
approval of the university’s decision to change the assistant’s duties. 
The court held that the university did not violate the assistant’s con- 
stitutional rights to equal protection when it did not reinstate her to 
the same teaching position, but reappointed her with the same com- 
pensation to other duties. The court accepted the reasoning of the 
university’s educators that intimacy between teacher and student is a 
breach of professional ethics. The court noted that such intimacy 
undermines effectiveness and the proper position of a teacher because 
of other students’ perception of the teacher and because of the teacher’s 
‘‘position of trust to instruct the student.’’” 

The court’s reasoning is persuasive. Although a student may con- 
sent to a relationship with the teacher, the relationship might place other 
students at a disadvantage and result in unequal treatment should the 
professor favor the consenting student in class or in related academic 
activities and evaluations. 


CONCLUSION 


Sexual! harassment cases, whether arising as quid pro quo situations 
or offensive environment ones, are now unquestionably valid causes of 





“ Id. at 1230. The court did note that the professor might have had a breach of 
contract action or one arising under state law for the failure of the university to follow 
its own rules in his termination, but no such causes of action had been alleged. 

* Korf, 726 F.2d at 1227. 

% Id. 

7 Id. 

% 737 F.2d 1403 (5th Cir. 1984). 

™ Id. at 1405. One judge dissented from the majority opinion noting that a previous 
heterosexual relationship in the music department had gone unpunished and therefore 
he felt there was a potential violation of equal protection in that the faculty member was 
being treated differently because of her sexual proclivities. 
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action under Title VII of the Civil Rights Act of 1964 and under state 
discrimination laws. Creative litigants are increasingly seeking alter- 
native state remedies to expand the type of damages recoverable. Strict 
liability for employers technically has not yet been applied in offensive 
environment cases. However, strict liability is applied in quid pro quo 
harassment situations and probably would be applied in any offensive 
environment case where the offending employee is a supervisor acting 
as an agent of the employer at the time of the harassment. 

Colleges and universities should prepare themselves for a possible 
expansion of the offensive environment theory into the academic area. 
Claims that a professors’ conduct can create environments offensive to 
their students will likely increase. The limited case law in this area is 
dated and perhaps ripe for review. 

Supervisors and faculty may be aware of the more obvious forms 
of prohibited quid pro quo harassment. After Meritor, however, they 
probably need to be educated about the more subtle forms of sexual 
harassment which create an offensive environment, especially since the 
EEOC and plaintiffs’ counsel will probably scrutinize this area in the 
future. Educational employers should therefore create and widely pro- 
mulgate among their employees and students policies and procedures 
specifically directed towards elimination of sexual harassment. The 
employers should design those procedures to encourage their employees 
and students to come forward with complaints and grievances in order 
to protect employees and students from sexual harassment and to 
limit educational institutions’ liability in sexual harassment cases. 








STUDENT-ATHLETES AS 
EMPLOYEES: INCOME TAX 
CONSEQUENCES 


WILLIAM J. JUDGE* 


INTRODUCTION 


Section 61 of the Internal Revenue Code of 1954' and the regula- 
tions thereunder? provide that gross income means all income from 
whatever source derived, unless excluded by law.* The value of athletic 
scholarships awarded by colleges and universities to student-athletes is 
generally presumed to be excluded from the recipient’s gross income 
by Section 117 of the Code.‘ That presumption is justified, provided 
that the payments made to the scholarship athlete comport with the 
ordinary understanding of ‘‘scholarship’’ and ‘‘fellowship”’ as relatively 
disinterested, ‘‘no-strings’’ educational grants, with no requirement of 
any substantial quid pro quo from the recipient.*® 

Since the 1954 enactment of Section 117, the Internal Revenue 
Service® has only once specifically addressed that section’s applicability 
to athletic scholarships.” Neither the United States Tax Court nor any 
other United States federal court has directly adjudicated that issue. 
Section 117 has, however, been repeatedly applied by the Service, the 
United States Tax Court, federal district courts and courts of appeals 
in cases involving awards to post-graduate degree candidates or non- 
degree fellowship grant recipients in fields of endeavor other than ath- 
letics. When analyzed in view of the standards applied to other schol- 





* B.A., 1976, Coe College; J.D., 1981, Northern Illinois University College of Law; 
L.L.M. (Taxation) Candidate, 1987, DePaul University College of Law. Associate, Feiwell, 
Galper, Lasky, & Berger, Ltc., Chicago, Illinois. 

' 26 U.S.C. § 61 (1982). Unless otherwise indicated, all references in this article 
to ‘‘the Code’’ will be to the Internal Revenue Code of 1954 as modified. 

2 Treas. Reg. § 1.61 (1986). 

* See 26 U.S.C. §§ 101-134. 

* 26 U.S.C. § 117; Rev. Rul. 77-263, 1977-2 C.B. 47. 

* Treas. Reg. § 1.117-4(c); Rev. Rul. 77-263, 1977-2 C.B. 47 (relying upon Bingler 
v. Johnson 394 U.S. 741 (1969)). 

* Hereinafter sometimes referred to as the ‘‘Service.’’ 

7 Rev. Rul. 77-263, 1977-2 C.B. 47. Professor Ray Yasser notes that it has been 
suggested that the term “athletic scholarship’ is a classic example of an oxymoron. 
Yasser, Are Scholarship Athletes at Big-Time Programs Really University Employees? — 
You Bet They Are!, 9 Back L.J. 65 (1984). 
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arship recipients, the justification for the favorable tax treatment afforded 
recipients of athletic scholarships® appears dubious at best. 

A thorough understanding of Section 117 and its application to 
athletic scholarships requires an historical perspective. This discussion 
will begin, therefore, with a chronicle of the athlete in higher education. 
Next, the somewhat simultaneous development of Section 117 will be 
addressed, followed by an analysis of the standards applied by the 
courts and rulings of the Service under Section 117. The discussion 
will then focus on the application of those standards to athletic schol- 
arships. Finally, Section 117 and its standards will be discussed briefly 
in terms of their relationship to, and the potential consequences of, 
recent pronouncements by state supreme courts as well as by a number 
of state and federal courts which have found student-athletes to be 
employees under either workers’ compensation or contract principles. 


I. HISTORICAL BACKGROUND 


A. Student-Athlete® 


In 1570, an early prophet of student athletics, the Englishman, 
Richard Mulcaster,‘° headmaster of the Merchant Tailor’s School in 
England,'' believed that football’? ‘‘strengtheneth and brawneth the 


whole body, and by providing superfluities downward, it dischargeth 
the head and upper parties, it is good for the bowels, and to drive 
down the stone from both the bladder and the kidneys.’’* It was not 
until 300 years later, however, that Mulcaster’s belief was actually 
employed in a school setting. 

In 1828, Dr. Thomas Arnold became headmaster of England’s Rugby 
School. He immediately incorporated sports into the school’s curricu- 





® See Yasser, supra note 7; Cross, The College Athlete and the Institution, 38 Law 
& CONTEMP. PROBS. 151 (1973); J. WEISTART, THE LAW OF Sports, § 1.08 (1979); Comment, 
Compensation For Collegiate Athletes: A Run For More Than the Roses, 22 SAN DiEco 
L. REv. 701 (1985). 

* The National Collegiate Athletic Association (NCAA) defines ‘‘student athlete’ 
as ‘‘a student whose matriculation was solicited by a member of the athletics staff or 
other representative of athletic interests with a view toward the student’s ultimate 
participation in the intercollegiate athletics program. Any other student becomes a 
‘student-athlete’ only when the student reports for an intercollegiate squad that is under 
the jurisdiction of the department of intercollegiate athletics .... A student is not 
deemed a ‘student-athlete’ solely because of prior participation in high school athletics.’’ 
NCAA Const., art. 3, § 1 (reprinted in NCAA Manual 9 (1985-1986). 

© J. FaALLA, NCAA: THE VOICE OF COLLEGE Sports 4 (1981). 

" Id. 

A crude form of the game which has evolved from the British November ritual 
(which began with the sticking and butchering of the family pig) into modern day football 
can be traced from Roman occupation of England from 43 to 407 A.D. back to the 1697 
B.C. Chinese soccer-like game, tsu-chu. Id. at 1. 

3 Td. at 4. 
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lum." Arnold’s actions also gave rise to a debate over the proprieties 
of the marriage between sports and educational institutions. That debate 
continues today between members of the academic wing of higher 
education and members of athletic departments.*5 

Sports, like many other traditions, accompanied colonists from 
England to America.'* As early as the 1820’s non-faculty sanctioned 
battles occurred regularly among Harvard, Yale and Princeton. Two 
versions of the game developed; one like rugby, the other more akin 
to soccer. Early attempts to choose between the two versions and to 
establish rules of play were not entirely successful.’ Harvard, unwilling 
to acquiesce in the other participants’ desires to play the soccer-type 
game, searched out other competitors and found Canada’s McGill Uni- 
versity. However, arranging for matches involved unexpected expense. 
The need to cover this expense gave rise to the single most controv- 
ersial aspect of intercollegiate sports—revenue raising. Spectators of 
the 1874 Harvard-McGill University contest were charged and paid fifty 
cents each."® 

By 1883, the number of college and university participants in 
intercollegiate sports had increased, as had ‘‘gate receipts’ and the 
level of violence. Believing it unable to control the level of violence, 
the Harvard faculty committee on athletics ordered the Harvard football 
club to disband. However, the club did not disband and later prevailed 
over the wishes of the Harvard faculty. The football club’s victory over 
the faculty can be attributed to the fact that substantial proceeds were 
expected from the upcoming Harvard-Yale game." For the first time, 
but far from the last, sports dictated college policy.”° 


B. Financial Aid for Student-Athletes 


With a new mechanism for revenue raising at hand—gate receipts 
—it could not be long before money would be offered to attract a better 
athletes in a highly competitive atmosphere. Such subsidies have a 
long history. 





1 Id. 

's See Dalmolen, Let’s Divorce Competitive Sports from Higher Education, Chron. 
Higher Educ., Jan. 15, 1986, at 43, col. 1. 

'® As early as 1609 an ‘‘anything goes’’ version of the English ‘‘pig sticking’’ ritual 
was played in New England. However, in an attempt to curb the violence in the streets 
arising from the crude sport, Boston town fathers imposed a twenty shilling fine on 
anyone caught playing the game. See J. FALLA, supra note 10, at 5. 

7 In 1873, representatives of Princeton, Yale and new participants, Columbia and 
Rutgers, met and adopted the soccer-style game. Harvard, preferring the rugby version, 
refused to attend the meeting. Id. at 6. 

*® Id. at 7. 

Harvard was then already in the process of spending $13,000 to redesign its 
playing field, and Yale was seeking to acquire property for the construction of its own 
field. Id. at 9. 

* Td. at 9. 
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In the third century B.C., the Greeks placed an inscription at the 
entrance of Olympic stadium: ‘‘Not with money but with speed of foot 
and strength of body must prizes be won at Olympia.’’”' Despite this 
lofty ideal, however, the spirit of amateurism experienced early losses 
to the monetary motives of professionalism when, in the 75 B.C. Olym- 
pics, the tyrant Hieron of Syracuse induced Astylus of Croton to 
compete for Syracuse, rather than for Croton. 

As early as 1910 in this country, representatives of intercollegiate 
sport were warned that rising gate receipts and the fast-growing pub- 
licity of college sport were pressuring the replacement of amateur 
motive — the thrill of the contest — with the professional motive — 
economic gain.” By the 1930’s some southern colleges and universities 
were openly subsidizing students through ‘‘scholarships.’’2* Subsidizing 
abuses were prolific. The abuses took on new dimensions with the 
enactment of the post-World War II G.I. Bill of Rights, making available 
millions of dollars to servicemen who even without a scholarship could 
pursue a college education. The availability of such funds enabled 
servicemen to attend college, which they previously may not have been 
able to do without participating in sports. This legislation also placed 
new emphasis on student financial aid and new pressures on schools 
then providing aid to student-athletes.”* It was not, however, until 1952 
and 1956 that the National Collegiate Athletic Association?®> (NCAA) 
attempted to control the financial aid abuses.”® 

At the 1956 convention, the delegates amended the organization’s 
constitution to provide an official interpretation?’ of the concept of 
athletic grant-in-aid.”* The first official interpretation of the financial 
aid issue provided that awards made by an institution to a student- 
athlete should conform to the institution’s and its conference’s rules 
and regulations. Any award which would exceed ‘‘commonly accepted 
educational expenses for the undergraduate period for the recipient 
would be considered ‘pay’ rendering the recipient ineligible for further 





21 Id. at 125. 

22 Td. at 125-26. 

#8 Randall, Athletic Scholarships and Taxes: Or a Touchdown in Taxes, 7 Gonz. 
L. REv. 297, 298 (1972). As early as 1893 schools such as the University of Michigan 
used nonstudents in a football game to gain the competitive edge against their opponent. 
C. UNDERWOOD, THE STUDENT ATHLETE: ELIGIBILITY AND ACADEMIC INTEGRITY 9 (1984). 

4 J. FALLA, supra note 10, at 132. 

*s The NCAA is an 880-plus member, not-for-profit, volunteer organization officially 
established in 1906. The NCAA was originally organized to curb abuses of violence in 


football through the enactment and enforcement of rules of conduct and play. See id. at 
18. 


26 Id. at 148-49. 

*7 Official Interpretations (‘‘O.I.’’) are the NCAA Council’s authoritative interpre- 
tations of the Constitution and By-Laws issued between annual conventions. NCAA 
Constitution, art. 1 preamble language (reprinted in NCAA Manual 7 (1985-1986)). 

#8 J. FALLA, supra note 10, at 149. 
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competition.’’?® Recognized as ‘‘commonly acceptable educational ex- 
penses’’ were tuition, fees, room, board, books and a maximum of 
fifteen dollars a month for incidental expenses.*° Regulations concerning 
the award of financial aid were also strengthened during the early and 
mid-1950’s.*" 


II. SECTION 117 


A. Historical Perspective 


At approximately the same time that the NCAA Convention dele- 
gates promulgated regulations for distribution of scholarship funds by 
member institutions, the United States Congress enacted an Internal 
Revenue Code provision designed to define the extent to which those 
scholarship funds would be taxed to the recipient. The 1954 addition 
of Section 117 to the Code marked Congress’s first attempt to define 
statutorily the scope of taxable amounts received as scholarships or 
fellowship grants. Prior to the enactment of Section 117, the basic 
ruling of the Internal Revenue Service stated that amounts received as 
scholarship or fellowship grants were includable in gross income, 
unless they could be established to be gifts.32 To qualify for the excep- 
tion, taxpayers had to prove that the amounts received conformed to the 
legal concept of gift. A taxpayer was required, therefore, to show that 
payments received were ‘‘not intended as a return of value or made because 
of any intent to repay another what is his due, but bestowed only because 
of personal affection or regard or pity, or from general motives of philan- 
thropy or charity.’’%4 





* Id. at 149; NCAA Const., art. 3 § 1-b, O.I. 2 provides: ‘‘The term ‘pay’ specifically 
includes, but is not limited to, receipt directly or indirectly of any salary, gratuity or 
comparable compensation, division or split of surplus, educational expenses not permitted 
by governing legislation of this Association, and excessive or improper expenses, awards 
and benefits. Expenses received from an outside amateur sports team or organization in 
excess of actual and necessary travel and meal expenses for practice and game competition 
shall be considered pay.”’ 

% J. FALLA, supra note 10, at 149. Today, incidental expenses have been abolished. 
Many commentators and coaches, however, have recently urged that incidental expense 
money, or ‘‘laundry money,’’ be once again permitted. See Goldsmith, ‘Laundry Money’ 
to Help Clean Up Athletics? It Won’t Wash, NCAA News, May 21, 1986, at 2, col. 1; 
Eitzen, How We Can Clean Up Big-Time College Sports, Chron. Higher Educ., Feb. 
12, 1986, at 96; Sutton, Opinions Out Loud, NCAA News, Dec. 2, 1985, at 2, col. 1. 

" J. FALLA, supra note 10, at 148-49. 

% H.R. Rep. No. 1337, 83d Cong., 2d Sess. 16, reprinted in 1954 U.S. Cope Conc. 
& ADMIN. News 4041. 

** Note, Scholarships, Fellowships and Prizes: Gift or Income?, 38 MINN. L. REv. 
152, 153 (1954). 

Id. at 152, 153 n.11. 
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Because the determination of ‘‘gift’’ is a question of fact, the 
taxability of amounts received as scholarship could only be resolved 
on a case-by-case analysis. The most frequently litigated cases arose 
out of the employer-employee relationship.** In such cases a strong 
presumption arose that any payment received was additional compen- 
sation for services rendered. 

Congress added Section 117 to the Code to provide a ‘‘clear-cut’’ 
method of distinguishing between taxable and non-taxable scholarships 
and to eliminate the need for a case-by-case analysis.*” Generally, 
Section 117(a) provides that amounts received by an individual as 
scholarship at an educational organization®* or as a fellowship grant 
are excludable from gross income.*® The exclusion extends to the value 
of ‘‘contributed services and accommodations’’* and to amounts re- 
ceived as incidental expenses, including travel, research, clerical help 
or equipment.*! The exclusion of incidental expenses is limited to the 
amount expended by the recipient.‘ 

Section 117(b) limits the exclusion provided by Section (a) accord- 
ing to two general categories: (1) individuals who are ‘‘candidates for 
degrees’’;*3 and (2) individuals who are not candidates for degrees. A 





38 Id. at 152, 154. 

%6 Td. at 152, 155. 

*” H.R. Rep. No. 1337, 83d Cong., 2d Sess. 16, reprinted in 1954 U.S. Cope Conc. 
& ADMIN. News 4041. Elmer L. Reese, 45 T.C. 407 (1966). See generally, Savage, The 
Taxation of Scholarships and Fellowships: Continuing Controversy and Confusion, 15 
Tax ADVISER 41 (1984); Tipgos, The Taxability of Scholarships and Fellowships: Revisited, 
57 TAXES 538 (1979); Myers, Supreme Court, In Unenlightening Decision, Holds ‘‘Schol- 
arships’’ Taxable, 31 J. TAx’N 20 (1969). 

* For a definition of ‘‘education institution’’ applicable to § 117, see 26 U.S.C., 
§ 170(b)(1)(A)(ii). 

” Id. § 117(a)(1)(A)(B). 

# Id. § 117(a). 

* Id. § 117(a)(2). 

*2 Id. § 117(a). As of this writing the Tax Reform Act of 1986 has been passed. 
The new provisions limit the benefits of Section 117. Only those amounts awarded after 
August 16, 1986, for use and which are used for tuition, books and supplies will be 
excludable. Any further amounts received (i.e. room and board) are to be included in 
the student’s gross income. 

Because these changes do not alter the author's theories, they will not be discussed. 
Sections affected will, however, be noted where necessary. 

* Treas. Reg. § 1.117-3(e) provides that the term ‘‘candidate for degree’’ means 
an individual, whether an undergraduate or a graduate, who is pursuing studies or 
conducting research to meet the requirements for an academic or professional degree 
conferred by a college or university. It is not essential that such study or research be 
pursued or conducted at an educational institution which confers such degrees if the 
purpose thereof is to meet the requirements for a degree of a college or university which 
does confer such degrees. A student who receives a scholarship for study at a secondary 
school or other educational institution is considered to be a ‘‘candidate for a degree.’’ 
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candidate for a degree** may not exclude from gross income ‘‘that 
portion of any amount received which represents payment for teaching, 
research or other services in the nature of part-time employment re- 
quired as a condition to receiving the scholarship or the fellowship 
grant.’’*5 However, if teaching, research or other services are required 
of all candidates, whether or not recipients of scholarships or fellowship 
grants, such teaching, research or other services are not regarded as 
part-time employment.*® 

Non-degree candidates may exclude only $300.00 per month for 
each month during which they receive scholarship funds in any given 
year.*” The amount received by a non-degree candidate is further limited 
to a total eligibility period of thirty-six months (whether consecutive 
or not).** Moreover, amounts received by a non-degree candidate are 
only excludable if the grantor is a tax-exempt organization,*® a foreign 
government, an international organization, foundation or commission, 
the United States government, an instrumentality or agency thereof, a 
state, a possession or any political subdivision thereof, or Washington, 
D.C." 

Treasury Regulation Section 1.117-3 defines ‘‘scholarship”’ 
generally as ‘“‘an amount paid or allowed to, or for the benefit of, a 
student, whether an undergraduate or graduate, to aid such individual 
in pursuing his studies.’’*? The term ‘‘scholarship’’ includes the value 
of contributed services and accommodations ‘‘and the amount of tuition, 
matriculation and other fees which are furnished or remitted to a student 





** The candidate for degree under 26 U.S.C. § 117(b)(1) must be enrolled at an 
educational organization described in § 120(b)(1)(A)(ii) which adopts the definition of 
that term prescribed by § 151(e)(4). An ‘‘educational organization’’ is, therefore, one 
which normally maintains a regular faculty and curriculum and normally has a regular 
organized body of students in attendance at the place where educational activities are 
carried on. Treas. Reg. § 1.117-3(b). 

48 26 U.S.C. § 117(b)(1). 

“6 Td. 

47 26 U.S.C. § 117(b)(2)(B). This provision may be subject to amendment by the 
Tax Reform Act of 1986. 

Td. 

* 26 U.S.C. § 501(a), (c)(3); see Rev. Rul. 67-291, 1967-2 C.B. 184. An organization 
established to subsidize a training table for university athletic teams, thereby assisting 
the university in carrying out its educational athletic program may qualify as an exempt, 
not-for-profit, charitable organization under Treas. Reg. § 1.501(c)(3)-(1)(d)(2). 

© 26 U.S.C. § 117(b)(2)(A)(iii). 

51 26 U.S.C. § 117(b)(2)(A)(i)-(iv). 26 U.S.C. § 117(c) relates to federal grants for 
tuition and expense given where there is requirement of future service as a federal 
employee. Section 117(d) proscribes rules relating to qualified tuition reduction programs. 
Neither § 117(c) nor § 117(d) is directly related to the subject matter of this writing and 
will, therefore, not be generally discussed. 

st Treas. Reg. § 1.117-3(a). This regulation is subject to amendment by the Tax 
Reform Act of 1986. 
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to aid him in pursuing his studies.’’** The phrase ‘‘contributed services 
and accommodations’”’ includes room, board, laundry service and sim- 
ilar services received incident to a scholarship.” 

Section 117 excludes from gross income scholarship amounts re- 
ceived as support from family members. Family support does not, 
however, include any amount provided by an individual to aid a 
relative, friend or other individual in pursuing his studies where the 
grantor is motivated by family or ‘‘philanthropic’’ considerations.* 

A ‘fellowship grant,’’ according to Treasury Regulation Section 
1.117-3, is ‘‘any amount paid or allowed to, or for the benefit of an 
individual to aid him in the pursuit of study or research.’’** This term, 
like ‘‘scholarships,’’ includes the value of contributed services and 
accommodations,’ family allowance and the amount of tuition, matri- 
culation and other fees furnished or remitted to an individual to aid 
him in the pursuit of study or research.** Also, fellowship grants, like 
scholarships, do not include any amount provided by an individual to 
aid a relative, friend or other individual in the pursuit of study or re- 
search ‘‘where the grantor is motivated by family or philanthropic 
considerations.’’®° 

Treasury Regulation Section 1.117-4 identifies those payments or 
allowances which are not considered amounts received as scholarship 
or fellowship grants. Payments not falling within the defined scope of 
Section 117 include those ‘‘paid or allowed to, or on behalf of, an 
individual to enable him to pursue studies or research if such amount 
represents either compensation for past, present or future employment 
services or represents payment for services which are subject to the 
direction or supervision of the grantor.’’® Additionally, any amount 
paid to or allowed on behalf of an individual to enable him to pursue 
either studies or research ‘‘primarily for the benefit of the grantor’ may 
not be excluded under Section 117." 

If the primary purpose of the studies or research is to further the 
education and training of the recipient in his individual capacity and 
if the amount provided by the grantor for such purpose does not 





3 Id. 

“ Treas Reg. § 1.117-3(d). This regulation is subject to amendment by the Tax 
Reform Act of 1986. 

’s Treas. Reg. § 1.117-3(a). If an educational institution maintains or participates 
in a plan of tuition remission for children of faculty members, the amount of the tuition 
remitted is considered to be received as scholarship. Id. Such tuition remissions are not 
the subject of this writing. 

* Treas. Reg. § 1.117-3(c). Subject to amendment by the Tax Reform Act of 1986. 

7 Id. § 1.117-3(d). Subject to amendment by the Tax Reform Act of 1986. 

% Id. § 1.117-3(c). Subject to Amendment by the Tax Reform Act of 1986. 

* Id. 

“ Id. § 1.117-4(c)(1). Subject to amendment by the Tax Reform Act of 1986. 

“Id. § 1.117-4. See Robert Henry Steiman, 56 T.C. 1350 (171); Mohamed El. 
Deed, T.C. Memo 1984-205. 
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represent compensation for past, present or future employment services, 
then the amounts received are considered scholarship or fellowship 
grants.*2 Even if the recipient is required to submit progress reports 
to the grantor, and the study or research confers some incidental 
benefit upon the grantor, so long as the primary purpose for the award 
is to aid the recipient in his individual capacity, Section 117(a) applies 
and the award is excludable.** Since its adoption on June 9, 1956, 
Treasury Regulation Section 1.117-4(c) has been the focal point of most 
cases decided on this subject. 


C. Case-By-Case Analysis Remains 


1. The Internal Revenue Service 


Congress enacted Section 117 primarily to spare the Service and 
the courts the continued need to decide the tax status of scholarships 
through the case-by-case method.® The evolution of a more mechanical 
test would, it was thought, relieve the trier of fact in each case of the 
complex task of applying gift theories. However, a review of the post- 
1954 revenue rulings and court decisions reveals that the Congressional 
goal has not been realized. 

One apparent cause for the continued confusion is the failure of 
Congress to define the term ‘‘scholarship” and ‘‘fellowship grant.’’© 
The task of defining those terms was left to the Secretary of the 
Treasury.*’ The Internal Revenue Service continued to resolve matters 
through an examination of the facts of each case. That factual exami- 
nation, like before, focused on the determination of whether the primary 
purpose of the payments received was in exchange for employment 
services rendered, then being rendered, or to be rendered in the future.™ 





* Treas. Reg. § 1.117-4(c). 

“Id. 

“* Proposed 9/29/55; Adopted 6/29/56 by T.D. 6186; Amended 7/1/85 by T.D. 803. 
See Stand. Fed. Tax Rep. (C.C.H.) ¢ 1178 A.10. 

*s H.R. Rep. No. 1337, 83d Cong., 2d Sess. 16, reprinted in 1954 U.S. Cope Conc. 
& ADMIN. News 4041. See generally, Savage, supra note 37, at 41, 46; Tipgos, supra note 
37. 

* Bingler v. Johnson, 394 U.S. at 749. For a succinct discussion of the legislative 
history of Section 117 as proposed by H.R. 8300, which ultimately became the Revenue 
Act of 1954, see Elmer L. Reese, Jr., 45 T.C. 408 (1966). 

*7 Treas. Reg. § 1.117-3. 

8 See Rev. Rul. 55-500, 1955-2 C.B. 398 (distinguished in Rev. Rul. 64-54, 1964-1 C.B. 
81). See also, Rev. Rul. 57-386, 1957-2 C.B. 107; Rev. Rul. 64-71, 1964-1 C.B. 82 (grants 
received by governmental employees as career education awards were received primarily 
to enable the recipients to further their education and training in their individual 
capacities and not as compensation for past, present or future services under Treas. Reg. 
§ 1.117-4(c)). 
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The Service, in Revenue Ruling 64-212,°° for example, concluded 
that payments made to graduate and undergraduate students under a 
state legislature internship program were ‘‘primarily payments for per- 
sonal services rather than a scholarship or fellowship grant.’’” The 
Service based its conclusion on the fact that the undergraduates, as- 
signed to political leaders, participated in routine office work and were 
subject to the political leaders’: direction and supervision.”? That the 
recipients may have obtained educational benefit from this activity was 
not, of itself, sufficient to warrant a conclusion that the payments 
received were excludable from gross income.” 

In 1969, the Service rejected a research chemist’s contention that 
the primary purpose of his research was his own education and training 
and that payments received from the university were not compensation 
for services.”* The Service explained that the test under Section 1.117- 
4(c)(2) is a question of fact: whether amounts paid or allowed are 
‘‘primarily to aid the individual in the pursuit of study or research or 
whether such amounts represent compensation for services rendered 
primarily for the benefit of the grantor.’’’> Because the taxpayer was 
‘‘hired’’ to conduct research pursuant to a contract between the uni- 
versity and the United States Government, the taxpayer’s activities were 
found to be for the primary benefit of the grantor and thus includable 
in the taxpayer’s gross income.”* The Service determined that the 


knowledge gained by the taxpayer was ‘‘incidental to what was essen- 
tially an employment relationship.’’’’ 


2. The Courts 


Since 1954, the courts, like the Internal Revenue Service, continue 
to utilize the case-by-case method to resolve Section 117 scholarship 





“ Rev. Rul. 64-212, 1964-2 C.B. 39. 

7 Td. at 40. 

7 The legislature and political leaders were partial contributors to the fund estab- 
lished for the internship program. Although not directly addressed, it is apparent that 
the Service in part determined these payments to be compensation due to the control 
and supervision exerted by the political leader-grantor. Treas. Reg. § 1.117-4(c)(1). 

7 The Service noted that according to Treas. Reg. § 1.117-4(c)(1) amounts paid as 
compensation for past, present or future employment services or for services which are 
subject to the direction or supervision of the grantor are not considered as scholarship or 
fellowship grants under § 117. 

73 See Rev. Rul. 64-212, 1964-2 C.B. 39, 40; see also, Rev. Rul. 64-213, 1964-2 C.B. 
40 (where payments made to select students chosen to participate in post-graduation 
journalism training program, during which the student was assigned to the staff of a 
newspaper performed the same duties and were bound by the same rules as regular staff 
members, were found not to be scholarship payments); Duffey v. Commissioner of Internal 
Revenue, 677 F.2d 38, 39 (8th Cir. 1982). 

* Rev. Rul. 69-425, 1969-2 C.B. 16. 

7° Rev. Rul. 69-425, 1969-2 C.B. 16, 17. 

7 Id. 

7 Id. 
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matters. The United States Tax Court found under the circumstances 
presented by Chander P. Bhalla” in 1960 that a stipend of $175.00 per 
month for nine months was excludable from Bhalla’s gross income. 

Bhalla, a candidate for a degree of Doctor of Philosophy at the 
University of Tennessee, was awarded a graduate research assistantship, 
with the stipend provided by a federal agency.”® The university required 
research of all candidates for the Doctor of Philosophy degree. Bhalla 
would, therefore, have been required to complete the research regardless 
of the stipend. 

Moreover, Bhalla earned credit toward the degree for the research 
completed. Other degree candidates working on the same research 
project were paid on an hourly basis by the university. The university 
withheld income tax from Bhalla’s stipend. On his 1957 income tax 
return, Bhalla claimed an exclusion for the stipend. The Internal Rev- 
enue Service disallowed the exclusion, and Bhalla appealed the Serv- 
ice’s decision to the Tax Court. 

The United States Tax Court, finding for Bhalla, concluded that the 
primary purpose of the research conducted by Bhalla was his training 
and education and not the benefit of the grantor.*° Significantly, the 
tax court adopted the Service’s assertion that the exclusion of a payment 
as a scholarship requires that the primary purpose of the research or 
study be the education and training of the recipient, rather than the 


interests of the grantor. The problem, the court agreed, ‘‘is usually 
somewhat difficult . . . because of the fact that in most situations there 
is a dual or mutual benefit involved. The question, of necessity, must 
be resolved on a factual basis and depends upon the facts and circum- 
stances in each particular case.’’** The court, finding Bhalla’s stipend 
payments excludable, factually distinguished earlier cases, while agree- 
ing with their rationale. 





7* Chander P. Bhalla, 35 T.C. 13 (1960). 

7” In 1956, the National Science Foundation, which is a Federal Agency of the 
Department of Health, Education and Welfare, made a $19,700 grant to the University 
of Tennessee for ‘‘pure’’ research. Id. at 14. 

* Id. at 16. 

* Id. at 17. The Court attached no significance to the fact that the University 
‘‘acted with an abundance of caution’’ in withholding income taxes from Bhalla’s 
stipends. Id. 

*: Among the cases distinguished was Frank Thomas Bachmura, 32 T.C. 1117 
(1959), where recipient was a non-degree candidate and payments were determined to 
be primarily for the benefit of the grantor. But see William Wells, 40 T.C. 40 (1963), 
where the court agreed that the facts of each case must be analyzed and rejected the 
Service’s attempt to impose a ‘‘mechanical test’? which would require all payments that 
are ‘‘subject to the direction or supervision of the grantor’ to be included in gross 
income. The Service, in Rev. Rul. 65-59, 1965-1 C.B. 67 (revoked by Rev. Rul. 82-57, 
1982-1 C.B. 24), announced it would no longer litigate cases involving fact patterns 
similar to Wells and suspended Rev. Rul. 59-118, 1959-1 C.B. 41 (reinstated by Rev. 
Rul. 82-57, 1981-1 C.B. 24 until the regulations could be amended). Rev. Rul. 59-118 








296 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 13, No. 3 


Unlike Bhalla’s stipends, payments to Dorothy L. Reese in 1960 at 
Johns Hopkins University were not excludable.® Reese argued that a 
$1,900 stipend received from the local school board during the one 
semester teaching internship of her Master’s degree program was pri- 
marily for the advancement of her skills as a teacher. She contended 
that such payments were not compensation for part-time employment 
under Section 117 and were, therefore, excludable from gross income.” 
The Tax Court rejected this argument. 

The court also rejected Reese’s threshold contention that the ‘‘pri- 
mary purpose test’’ need not be addressed. Reese asserted that Congress 
by enacting Section 117 (b)(1)®> ‘‘effectively established a mechanical 
test’’ automatically excluding amounts received by her as a teaching 
intern. Reese based her argument on the fact that such services were 
required of all similar degree candidates.* 

The United States Tax Court conducted an extensive examination 
of the legislative history of Section 117, and determined that application 
of the ‘‘mechanical test’’ requires that the payments have ‘‘the normal 
characteristics associated with the term ‘scholarship.’ Only if the ‘amount 
received’ is a ‘scholarship’ does the limitation and the exception thereto 
become operative.’’®? The court concluded that the primary purpose 
test must be met even though the services are required of all degree 
candidates.** 

Finding the payments made to Reese to be in the nature of com- 
pensation, the court summarized the factual basis for its conclusion: 
Reese replaced a full-time teacher in the school; she received only 
intermittent supervision from the university staff; she had full respon- 
sibility for her classroom; and she was paid in accordance with the 
salary scale for all teachers.*® Thus, rather than concluding that pay- 





was decided contrary to the Tax Court’s decision in Wells on similar facts. The regulations 
were not amended as anticipated. But see Bingler v. Johnson, 394 U.S. 741, 758 n.32, 
where the Court indicates the Solicitor General advised the Court that although revisions 
might ‘‘conform the regulations to the results reached’’ in such cases as Wells, no 
changes were contemplated with respect to circumstances presented in Johnson. In 1982 
the Service issued Rev. Rul. 82-57, which reinstated Rev. Rul. 59-118, decided contrary to 
Wells. The Service also indicated its intention to again litigate similar cases. For a 
complete discussion of these decisions see Savage, supra note 37, at 41, 46. 

*: Elmer L. Reese, Jr., 45 T.C. 407. Elmer Reese, husband of Dorothy Reese, was 
party to the proceedings only by reason of filing a joint return with Dorothy. 

* Id. at 410. 

*s 26 U.S.C. § 117(b)(1) provides in relevant part: ‘‘If teaching, research or other 
services are required of all candidates (whether or not recipients of scholarships or 
fellowship grants) for a particular degree as a condition to receiving such degree, such 
teaching, research, or other services shall not be regarding as part-time employment”’ 
and are therefore excludable. 

“© Elmer L. Reese, Jr., 45 T.C. 407, 412. 

*7 Id. at 413. 

*s Id. at 416. 

“ Id. at 411. 
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ments to Reese were in the nature of a scholarship, the court found 
them to be nothing more than compensation for services rendered.” 


3. The Applicable Standard 


In 1969, fifteen years after Section 117 was enacted, the United 
States Supreme Court in Bingler v. Johnson,” adjudicated for the first 
and only time the scope of exclusion of payments received as schol- 
arships. At that time, the lower courts and the Service continued to 
employ the case-by-case approach, as a result of which a number of 
different standards had evolved, adding confusion to the area. However, 
the Court’s decision in Johnson not only failed to eliminate the con- 
fusion by clarifying the requirements for exclusion of scholarship funds, 
but may have further muddied the waters. 

Johnson was an engineer with Westinghouse Electric Corporation 
on educational leave for post-doctoral advanced training when the 
payments involved were received. He participated in a fellowship 
dcctorate program co-sponsored by Westinghouse and a laboratory 
under contract with the Atomic Energy Commission.** The fellowship 
program was two-phased: (1) work/study, during which the employee 
retained his regular Westinghouse job and attended university classes 
part-time with tuition and expenses provided; and (2) ‘‘educational 
leave,’’ which allowed a qualified employee a ieave of absence to 
devote full-time to his dissertation requirements.” 

Johnson qualified for and took part in both phases of the program. 
During the second phase, Johnson received a stipend representing 
eighty percent of his prior salary at Westinghouse. Johnson returned to 
his employment at Westinghouse following his completion of the pro- 
gram.** When Johnson’s claimed refund was denied, he brought suit 
in federal district court to recover the amount withheld by Westinghouse 
from the stipends, asserting that, under Section 117, payments received 
during enrollment in a doctoral program were excludable from gross 





” Id. at 416. See also Edward A. Jamieson, 51 T.C. 635 (1969) where payments 
received by Ph.D. candidate in her capacity as a teaching assistant were found to be 
compensation for services rendered. The court found significant the fact that the payments 
were not based on need, no academic credit was allowed for the services, selection was 
based on the number of unfilled teaching positions, and teaching assistants were paid 
as university employees under university regulations. Compare Randall, supra note 23, 
(suggesting basing all athletic scholarships on need) with J. FALLA, supra note 10, at 150- 
52 (noting that repeated attempts to revise the NCAA constitution to provide need based 
aid have failed). 

" 394 U.S. 741 (1969). 

“ Id. at 742. 

“) Id. at 741. 

™ Id. at 744. 
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income. Following an adverse jury verdict,®* the matter was appealed. 
The Third Circuit found Treasury Regulation Section 1.117-4(c) and the 
jury instruction given pursuant to it invalid.*° The United States Su- 
preme Court granted certiorari to resolve the conflict among the circuit 
courts over the scope of excludable funds under Section 117.%” 

The Supreme Court sustained the validity of Treasury Regulation 
Section 1.117-4(c) and indicated that ‘‘contemporaneous constructions 
by those charged with administration of the Code . . . must be sustained 
unless unreasonable and plainly inconsistent with the revenue statutes 
and should not be overruled except for weighty reasons.’’ Rather than 
rest with that summary finding, the Supreme Court commented on the 
definitions of scholarship and fellowship supplied by the Commis- 
sioner. The Court stated that ‘‘the definitions supplied by the regula- 
tions clearly are prima facie proper, comporting as they do with the 
ordinary understanding of ‘scholarships’ and ‘fellowships’ as relatively 
disinterested, ‘no-strings’ educational grants, with no requirement of 
any substantial quid pro quo from the recipients.’’' 

The Court rejected Johnson’s contention that the enactment of 
Section 117 and the adoption of Treasury Regulation Section 1.117-4(c) 
made case-by-case determinations unnecessary.'’*' The Court indicated 
that, although Congress intended to distinguish the treatment of schol- 
arships from that of gifts, not all ‘‘scholarships’’ were intended to be 


treated the same.’ The Court explained that if Congress intended to 
tax funds received by ‘‘part-time’’ teaching assistants, on the grounds 
that such amounts were received as compensation for services per- 
formed, then comparable sorts of compensation are likewise taxable 
under a proper definition of ‘‘scholarship.”’' 

The Court, in short, concluded that the jury had properly found 
the amounts received by Johnson taxable ‘‘compensation’’ rather than 





*s Richard E. Johnson and two others, who along with their wives filed joint tax 
returns, were the respondents in this matter. 394 U.S. at 741-42. The discussion will be 
conducted with singular reference to Richard E. Johnson and facts relating only to him. 

% Johnson v. Bingler, 396 F.2d 258 (3d Cir. 1968), rev’d, 394 U.S. 741 (1969). 
The jury returned a verdict against Johnson after being instructed according to § 1.117- 
4(c) that amounts representing ‘‘compensation for past, present and future employment 
services,’ and the amounts ‘‘paid ... to ... [an] individual to enable him to pursue 
studies or research primarily for the benefit of the grantor,’’ are not excludable as 
scholarships. 394 U.S. at 746-47. 

%” Id. at 748. 

“ Id. at 749. The Court noted that the regulation in question, § 1.117-4(c), 
represented an effort by the Commissioner to supply definitions that Congress omitted. 

Id. at 750. 

wo Td. at 751. 

‘” Id. at 753. Although the Court did not use the term, it is apparent that the so- 
called ‘‘mechanical test’’ was being discussed and rejected. 

wz Td. at 753-54. 

3 Id. at 754. 
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excludable scholarships.’* The thrust of Section 1.117-4(c), the Court 
explained, is that ‘‘bargained-for payments,’’ given only ‘‘as a quo”’ in 
return for the ‘‘quid’’ of services rendered—whether past, present or 
future—should not be excludable from income as ‘‘scholarship 
funds.’’?° 


4. After Johnson 


Some commentators believe that the ‘‘primary purpose test,’’ glaringly 
absent from the Supreme Court’s discussion in Johnson, declined in pro- 
minence in the post-Johnson rulings of the Service and the decisions of 
the tax court.1°* This belief may not be accurate. While rulings of the Ser- 
vice and decisions of the tax court have adopted the language of Johnson 
in many respects,’°” the primary purpose standard under Section 117 con- 
tinues to be used to exclude payments received as scholarships’°* or to 
require their inclusion in gross income.‘ Clearly, in the wake of Johnson, 
the unpredictable case-by-case analysis to determine the excludability of 
scholarship funds will continue. 


Ill. ATHLETIC SCHOLARSHIPS 


The ‘‘post-Johnson’’ revenue rulings and court decisions continue 
to require assessment of the facts of each case to determine the exclud- 


ability of funds received as scholarship. Generally, this question of fact 
focuses on the relationship between the grantor and the recipient and 
on the primary purpose for the payments. Of ultimate concern is 
whether the circumstances establish that the amounts received comport 
with the ordinary understanding of ‘‘scholarship’’ as a relatively dis- 
interested ‘‘no-strings’’ educational grant, with no requirement of any 





4 Id. at 755-56. The factual basis supporting the jury’s conclusions was noted by 
the Court as follows: the employer-employee relationship was immediately suggestive; 
explicit contractual terms existed; there was a close relationship between Johnson’s salary 
and the amount of the stipends; employee benefits were continued; topics of research 
were required to relate at least generally to the work of the laboratory; periodic work 
reports were submitted; and Westinghouse ‘‘unquestionably extracted a quid pro quo by 
requiring Johnson to retain his employee position throughout the work-study phase and 
to return to Westinghouse for a specified minimum period of employment following the 
educational release phase of the program. 

5 Id. at 757-58. 

6 Savage, supra note 37, at 41, 44-45. 

“7 See id. at 45-46 and rulings and cases cited therein. 

8 See Robert Henry Steiman, 56 T.C. 1350, 1355 (1971); see also Rev. Rul. 72- 
568, 1972-2 C.B. 80. 

See Enrique Kaufman, T.C. Memo 1973-121, 32 T.C.M. 525, 527 (1973); Amos 
Rapoport 24 T.C. 98, 105 (1980); Douglas Y. Tate, T.C. Memo 1984-206, 47 T.C.M. 1611, 
1617 (1984); Patrick G. Zimmerman, T.C. Memo 1984-207, 47 T.C.M. 1617, 1620-21 
(1984); Mohamed E. Deed, T.C. Memo 1984-205, 47 T.C.M. 1603, 1610 (1984). 
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substantial quid pro quo from the recipient.'"® Rulings and case law 
continue to be dominated by facts involving graduate degree candidates 
or post-graduate, non-degree, grant recipients. 

On only one occasion has the Commissioner determined the ex- 
cludability of funds received by an undergraduate student-athlete.'" In 
1977, the Service issued Revenue Ruling 77-263, finding that a uni- 
versity had awarded athletic scholarships primarily to aid the recipients 
in pursuing their studies. The value of the scholarships were, therefore, 
excludable from the recipient’s gross income under Section 117 of the 
Code.'"? Relying on the United States Supreme Court’s decision in 
Bingler v. Johnson,'* and reciting the language of Section 117(a) and 
(b)(1), and of Treasury Regulation Section 1.117-3(a) and 4(c), the 
Service concluded that the facts did not require inclusion: the univer- 
sity required no particular activity of any of its scholarship recipients; 
scholarships would not be cancelled in the event the student could not 
participate;'’* and a student was not required to engage in any other 
activity in lieu of participating in a sport.’ 

The Service also cited James B. Heidel,'*® a tax court case, which 
is the only court case to address even tangentially the exclusion of 
athletic scholarships from gross income. Heidel, a former college foot- 
ball player who received a signing bonus from a professional football 
team, attempted to establish that his athletic scholarship was ‘‘support’’ 
for income averaging purposes.'’” The court denied Heidel’s contention 
that his athletic scholarship constituted support which he had furnished 
and therefore he was not an ‘‘eligible individual’’ during the base 
period required for income averaging.’’* The court concluded that 
Heidel could not have it both ways—exclusion of scholarship amounts 
received during the base period and inclusion of the same non-taxed 





"© Bingler v. Johnson, 394 U.S. at 751. 

" Rev. Rul. 77-263, 1977-2 C.B. 47, 48. 

12 Id. 

"8 394 U.S. 741. See supra note 91 and accompanying text. 

"* Contra Taylor v. Wake Forest Univ., 16 N.C. App. 117, 191 S.E.2d 379 (Ct. 
App. 1972). See NCAA Const. art. 3, § 4(c)(2) (reprinted in NCAA Manual (1985-1986)); 
Georgetown University basketball coach John Thompson who stated that ‘‘I don’t know 
of anybody who gives room, board and tuition to anyone who can’t play.’’ University of 
North Dakota basketball coach, David Gunther, commented after reducing financial aid 
of players for poor athletic performance that athletic scholarships should be earned by 
players, not just given to them for four years’ regardless of their performance on the 
playing court or field. Yasser, supra note 7, at 65, 77. 

"8 See University of Denver of Nemeth, 127 Colo. 385, 257 P.2d 423 (1953) (the Colorado 
State Supreme Court determined that an employer/employee relationship existed for worker's 
compensation purposes because, in part, the student-athlete’s continued campus employ- 
ment was conditioned upon his continued participation on the football squad). 

"6 James B. Heidel, 56 T.C. 95 (1971). 

"7 26 U.S.C. §§ 1301-1305 (1982 & Supp. III) (amended 1978, 1984). 

™ James B. Heidel, 56 T.C. 95, 104-05 (1971). 
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amount in calculating the fifty percent support level necessary for 
income averaging.’'® Relying on the congressional intent behind the 
income averaging provisions, the court proceeded to sidestep ‘‘the 
implications inherent in treating the value of the scholarship as received 
by petitioner in return for playing college football.’’'2° 

One commentator, Professor Ray Yasser, believes that the funds 
received by James Heidel were payments for services rendered on the 
football field.'" But can his belief find support in the standards applied 
to non-athletic scholarships?'?? What is the primary purpose for provid- 
ing payment to the student-athlete? Are amounts received by a student- 
athlete provided primarily to aid that athlete in pursuing his studies? 
Does the grantor exert a significant amount of control over the activities 
of the recipient?’ Is a significant commitment by the student required 
in return for the award?’”* Is there a contractual arrangement between 
the student and the university?’ Are all degree candidates required 
similarly to participate?’ Does there exist an employer/employee re- 
lationship evidenced by a quid pro quo???’ 

Clearly, when viewed from the reality of today’s major college 
sports programs, these questions suggest the conclusion that athletic 
scholarships are generally more in the nature of compensation than of 
scholarships.'?* Although blanket statements may not be justified, many 
experienced educators feel that in intercollegiate athletics the traditional 


teacher-student relationship has been replaced by ‘‘the employer-em- 
ployee nexus.’’!2® Support for this statement can be found in comparing 





"9 Td. at 104. The Court examined the legislative history of §§ 1301-1305 and noted 
that the individual’s income must have been subject to tax throughout the entire base 
period, and the individual must have been a member of the labor force in both the 
computation year and through the four-year base period. Id. at 103. 

20 Id. at 104. Professor Yasser has opined that the Court in Heidel was wrong, 
stating that ‘‘[t]hose grants, it seems certain, were payment for services rendered and 
were not scholarships just as surely as the payments received by Mr. Richard E. Johnson 
[Bingler v. Johnson, supra note 91] . . . were held . . . to be compensation for services 
rendered (or to be rendered) rather than non-taxable scholarships.’’ Yasser, supra note 
7, at 297, 300. 

121 Id. 

2 For various standards applied under § 117, see supra notes 78, 83 & 91 and 
accompanying text. 

3 NCAA Constitution art. 3. See Taylor v. Wake Forest Univ., 16 N.C. App. 117, 
191 S.E.2d 379 (Ct. App. 1972) (court found student-athlete bound by terms of a contract). 

24 See generally Note, Educating Misguided Student Athletes: An Application of 
Contract Theory, 85 Cotum. L. Rev. 96 (1985); Bingler v. Johnson, 394 U.S. at 757; 
Taylor v. Wake Forest Univ., 191 S.E.2d 379. 

%5 See supra note 124. 

% 26 U.S.C. § 117(b)(1); Elmer L. Reese, Jr., 45 T.C. 407 (1966). 

7 Bingler v. Johnson, 394 U.S. at 751. See generally Note, The Status of the 
College Scholarship Athlete — Employee or Student?, 13 Cap. U.L. Rev. 87, 100 (1983). 

28 See supra note 91 and accompanying text. 

‘9 C. UNDERWOOD, supra note 23, at 13. 
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the campus role of the scholarship student-athlete with that of the 
typical student. Undoubtedly, the relationship between the institution 
and the student-athlete is unlike the conventional student-university 
relationship.'*° 

Differences in these relationships are evident even before the stu- 
dents enroll. Athletically-talented individuals are actively recruited 
regardless of their interest in academic endeavors.'*' These athletes may 
be admitted to the school even though unprepared to do required 
academic work.'*? 

Once a school is selected, a student-athlete receives vastly different 
treatment in terms of the financial aid received. For athletes, the amount 
of aid does not depend upon need and such aid may be withdrawn 
for non-academic reasons.'** But perhaps the most obvious difference 
between student-athletes and the rest of the student body can be seen 
in their daily lives. The lives of student-athletes are highly regulated. 
Student-athletes are under written obligation to follow the rules and 
regulations of their school, the school’s athletic conference and the 
NCAA." Indeed, an individual school’s rules for student-athletes may 
be even more imposing than those promulgated by national or regional 
bodies.'*5 Even students recognize the disparate treatment accorded 
student-athletes. ‘°° 

Some student-athletes see this disparity as a hurdle to their obtain- 


ing a ‘‘real’’ education. Recently Kevin Anthony, the starting quarter- 





10 See Note, supra note 124, at 96, 104. 

81 See THE GOVERNANCE OF INTERCOLLEGIATE ATHLETES 74 (J. Frey, ed. 1982); J. ROONEY, 
THE RECRUITING GAME (1980). At the January 1983 convention the NCAA member insti- 
tutions’ representatives adopted Proposal No. 48 which set more stringent freshman 
academic eligibility requirements for Division I teams. The purpose of Proposition 48 is 
to ‘‘assert the supremacy of Academic values in collegiate sports.’’ See Greene, The New 
NCAA Rules cf the Game: Academic Integrity or Racism?, 28 St. Louis U.L.J. 101, 104 
(1984). 

2 See Note, supra note 124, at 96, 99-100, (citing Hall v. University of Minn., 530 
F.Supp. 104 (D. Minn. 1982)). 

133 See SPORTS AND LAw: CONTEMPORARY IssuEs 129 (H. Appenzeller ed. 1985). 

14 See Note, supra note 124, at 96, 104. 

"5 Id. at 96, 115 n.114. By way of illustration the author offers the following 
schedule imposed at a major university. 

8 a.m. Team Breakfast 

12 p.m. Team Lunch 

2 p.m. Weight Room 

3 p.m. Taping for Contact Practice 

3:30-6 p.m. Field Practice 

7 p.m. Team Dinner 

8 p.m. Film and Skull Practice 

9:30 p.m. Free Time 

11:15 p.m. Lights Out in Athletic Dorm 

"6 See USA Today, Apr. 4, 1986, at 11C, col. 1. (forty-nine percent of students 
polled thought athletes received preferential treatment). 
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back at the University of North Carolina, decided to quit the team in 
order to concentrate on his studies.’*?7 Anthony, indicating that too 
much emphasis is placed on the game which has become ‘‘a business,’’ 
reportedly stated that ‘‘in the system the game has created for all 
players, [I] just couldn’t remain [a] student-athlete anymore.’’** An- 
thony noted that his commitment to the sport had become ‘‘a year 
round job’’ which ‘‘cut out a lot of things that other students enjoy.’’'*° 

A student-athlete’s inability to enjoy the same opportunities avail- 
able to the general student body has led many to conclude that student- 
athletes are more athlete than student and that ‘‘an athletic scholarship 
is payment for athletic performance.’’’*® Should this rationale gain 
widespread judicial acceptance, the IRS and the courts could soon react 
accordingly. 

If the IRS and the courts so react, they would examine athletic 
scholarships under the same standards applied to non-athletic schol- 
arships.'’*' Although accurate prediction of the outcome is difficult, in 
view of the standards discussed above and the circumstances and cases 
to be discussed, it is questionable whether athletic scholarships could 
continue to receive favorable treatment under Section 117. 


IV. THE EFFECTS OF EXPANDED EMPLOYEE TREATMENT: RECENT NON-TAX 
DECISIONS AND A SUGGESTION 


A. Expanded Employee Treatment 


Keeping in mind the somewhat tenuous support for the favorable 
tax treatment of athletic scholarships under Section 117, the urging of 
recognition of an employer/employee relationship between the student- 
athlete and the college or university may be ill advised.’*? The only 
precedential authority for this favorable treatment, Revenue Ruling 77- 
263, could be modified, superseded or even revoked at any time.'*? A 





87 See, Stinson, Tar Heel’s Anthony quits football to become a student, The NCAA 
News, March 19, 1986, at 11, col. 1. 

8 Id. 

13998 Id. 

© See SPORTS AND Law: CONTEMPORARY ISSUES, supra note 129; see also THE Gov- 
ERNANCE OF INTERCOLLEGIATE ATHLETICS, supra note 131, at 86. 

‘1 See supra notes 91-109 and accompanying text; see also Randall, supra note 23, 
at 308 (acknowledging the continuing battle by teaching assistants and medical interns 
and urges avoiding the same problems by student-athletes, either by basing awards 
strictly on need or by amending the Internal Revenue Code to specifically provide for 
athletic scholarships). But see, J. FALLA, supra note 10, at 150-52, where the author 
discusses the many unsuccessful attempts to amend the NCAA Constitution to restrict 
financial aid awards to financial need. 

142 See Yasser, supra note 7; Note, supra note 124; Comment, supra note 8; Randall, 
supra note 23; Steinbach, Workmen’s Compensation and the Scholarship Athlete, 19 
Cuiev. St. L. REv. 521 (1970). But see Cross, supra note 8, at 151, 163-66. 

3 See M. SALTZMAN, IRS PRACTICE AND PROCEDURE § 3.03(2)(b). See infra note 146. 
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clear example of this is the recent unprecedented treatment of payments 
made to educational institutions in connection with preferred-seating 
programs at the athletic events.*4 In a 1984 ruling, the Service had indicated 
that no charitable deduction would be allowed if such a contribution 
gave rise to a privilege to buy preferred seating at athletic events. 
Although this ruling was subsequently revised,’** its mere issuance is 
significant since the practice of contributions made ‘‘in exchange for’’ 
preferred seating existed long before the Service’s challenge. Appar- 
ently, the increased scope and notoriety of the practice prohibited the 
Service’s continued self-restraint. 

Likewise, the Service’s continuing inattention to the inclusion of 
student-athletes’ scholarships in gross income could cease.’** Revenue 
Ruling 77-263 provides scant precedent for today’s major sport student- 
athlete. A close reading of Revenue Ruling 77-263 indicates that it is 
clearly limited to its facts. The case-by-case analysis of these matters 
requires each athletic department and conference to examine the cir- 
cumstances under which it awards financial aid to determine if it falls 
within that Ruling. Does that department or conference require any 
particular activity of its award recipient? Can the scholarship be can- 
celled for lack of participation? Absent participation in athletics, is a 
scholarship recipient required to perform other services? If these ques- 
tions cannot be answered, and supported if necessary, in accordance 
with Revenue Ruling 77-263, the amounts received by a student-athlete 
may not be excludable from gross income under Section 117. 


B. Effect of Non-Tax Decisions 


Advocates of employee recognition for student-athletes rely on 
decisions in two non-tax areas: (1) recent state and federal decisions 
which have found a contractual relationship between a student-athlete 
and the college; and (2) two state supreme court decisions finding 
under workmen’s compensation principles an employer/employee re- 
lationship between the student-athlete and the institution.'*’ 





4 See, IRS Issues New Ruling on Athletic Ticket Plans, The NCAA News, May 7, 
1986, at 1, col. 1 (discussing Rev. Rul. 84-132, 1984-2 C.B. 55). 

“5 Rev. R. 86-63, 1986- C.B. (limiting the deduction to that amount which exceeds 
the value of the preferred seating privilege reasonably assigned by the institution). 

46 Mr. Robert Wendel, Chief of Employee Plans, Exempt Organizations [ivision of 
the Chicago, Illinois office of the I.R.S., during an October 10, 1986 interview, confirmed 
that the Service’s position in this regard could change if circumstances warranted. By 
way of example Mr. Wendel directed this author’s attention to the change in position 
which led to the Service’s issuance of Rev. Rul. 84-132. 

“7 A complete analysis of these cases is beyond the narrow focus of this writing. 
Given this focus, the significance of these decisions may be found in their conclusions alone 
— student-athletes are, for some purposes, institutional employees. For a complete discus- 
sion of these cases, see Note, supra note 124. 
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In Taylor v. Wake Forest University,'*® the most notable contract 
case, the court denied a former scholarship athlete recovery of educa- 
tional expenses incurred for the wrongful termination of his scholarship. 
Taylor refused to participate in football practice because of his alleged 
need to maintain his academic eligibility.1*° The court, however, found 
Taylor’s reason for non-participation unpersuasive. Concluding that 
Taylor’s contention depended upon a construction of his contractual 
agreement with the university, the court cited the specific written 
requirements of Taylor’s scholarship application and the relevant NCAA 
Rules. The court then found Taylor’s interpretation of the contract 
was strained. The court concluded that Taylor’s refusal to participate, 
‘tin the absence of any injury or excuse other than to devote more time 
to studies,’’ constituted noncompliance with his contractual obliga- 
tions.'*' 

Applying workmen’s compensation principles, the highest courts 
in two states have found a student-athlete to be an employee of his 
university.'*? A third state supreme court has, however, denied such 
recognition.'** Those courts finding a contract to exist which gave rise 
to an employer/employee relationship strongly suggested that a quid 
pro quo was evidenced.’ However, the fact that two state supreme 
courts deemed a student-athlete an employee for workmen’s compen- 
sation purposes, does not oblige the tax courts or the Service to do the 


same. Moreover, a determination that a quid pro quo exists under non- 
tax legal theories need not result in a similar finding under tax prin- 





“© 16 N.C. App. 117, 191 N.E.2d 379 (Ct. App. 1972). 

‘@ Evidence showed that after Taylor’s first football semester, his grade point average 
was 1.0 out of possible 4.0. The university required freshmen to maintain at least a 1.35 
and sophomores a 1.65 average. While not participating in scheduled practices, Taylor 
raised his grade point average to 2.4 by the end of the next fall semester. 

© NCAA Const. art. 3-4-(c)-(2) (reprinted in NCAA Manual (1985-1986)), provides 
in relevant part: ‘‘Aid may be . . . cancelled if the recipient (i) renders himself or herself 
ineligible for intercollegiate competition; . . . or (iv) voluntarily withdraws from a sport 
for personal reasons.’’ 

's! Taylor v. Wake Forest Univ., 191 N.E.2d 379, 382. See also Barile v. University 
of Va., 2 Ohio App. 3d 233, 441 N.E.2d 608 (Ct. App. 1981); Begley v. The Corporation 
of Mercer Univ., 367 F. Supp. 908 (E.D. Tenn. 1973) (deciding a scholarship dispute on 
a contractual theory while upholding the entry of summary judgment on defendant’s 
behalf). 

sz University of Denver v. Nemeth, 127 Colo. 385, 257 P.2d 423 (1953); Van Horn 
v. Industrial Accident Comm., 219 Cal. App. 2d 457, 33 Cal. Rptr. 169 (1963). A 
discussion of these cases can be found in Note, supra note 124. See also Atkinson, 
Worker’s Compensation and College Athletics: Should Universities be Responsible for 
Athletes Who Incur Serious Injuries? 10 J.C. & U.L. 197 (1983). 

‘ss Rensing v. Indiana State Univ. Bd. of Trustees, 444 N.E.2d 1170 (Ind. 1983). 
The Rensing decision has been widely criticized not only for its erroneous recitation of 
the outcome of Nemeth but for its unreasonable denial of the business realities of big- 
time college sports. See Note, supra note 124. 

1s@ See supra note 152. 
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ciples.'*> Nonetheless, if the Service and the courts adopt the rationale 
underlying the contract and workmen’s compensation determinations, 
a student-athlete may find it difficult to exclude his scholarship funds 
from gross income. 


C. A Suggestion 


Adoption of the quid pro quo rationale applied in other areas of 
law by the Service or courts could signal drastic tax consequences for 
both student-athletes and their institutions.** Those who advocate rec- 
ognition of the employee status of student-athletes view that approach 
as a cure for the many inequities in the present system’’ and believe 
that a number of beneficial consequences will result.1** An unexpected 
negative consequence, however, may be the potential increase in the 
income tax liability of the ‘‘student-athlete/employee.’’ 

An alternative to employee treatment for student-athletes is a ‘‘com- 
ponent’’ approach to intercollegiate sports.°° The Internal Revenue 
Service in Revenue Ruling 72-568'© makes clear that under appropriate 
circumstances payments received while enrolled in a fully-integrated 





85 See Rev. Rul. 78-54, 1978-1 C.B. 36. 

86 Under the provisions of the Tax Reform Act of 1986, it is likely that most 
students would be taxed for 1988 in a fashion similar to the following: assuming no 
additional taxable income and no deductions other than the standard deduction ($3,000 
singles) and personal exemption ($1,950 single not claimed as dependent by parent) and 
assuming scholarship valued at $10,000; the tax liability at 15 percent (first $17,850 for 
singles; $4,950 return filing level) would be $757.50. Recent studies conducted by the 
University of Michigan and Yale University predicted drastically different results. See 
Palmer, Measures to Tax Scholarships Pose Dilemma for Graduate Schools, Chron. Higher 
Educ., Apr. 16, 1986, at 13, col. 2. The Yale study predicts that an $11,100 graduate 
stipend could, barring any other taxable income, result in a $990 tax bill for an individual. 
Eitzen indicated that, depending on the costs of a given institution, the value of an 
athletic scholarship could be placed anywhere from $6,000 to $12,000 or more. Eitzen, 
supra note 30. Michigan concluded that the average aid recipient’s tax bill would only 
be approximately $25.00. A critical point must be remembered. This tax liability is based 
on ‘‘imputed’’ income which is based upon the value of each recipient’s scholarship. 
Rather than cash, the recipient receives services. In the case of a student-athlete, NCAA 
rules greatly inhibit the ability to earn outside income. NCAA Const., art. 3(4)(d) 
(reprinted in NCAA Manual (1986-1987)). One can only speculate on the sources available 
to student-athletes which will permit them to meet their income tax obligation. 

A discussion of the tax consequence, if any, to the college or university and its 
now favorable treatment under the ‘‘unrelated business income tax’’ provisions of the 
cods, 26 U.S.C. §§ 511(a)-513, is beyond the focus of this writing. For an analysis of 
that subject, see Thompson, Taxing ihe Sale of Broadcast Rights to College Athletics - 
An Unrelated Trade or Business? 8 J.C. & U.L. 331 (1981); Kaplan, Intercollegiate Athletics 
and the Unrelated Business Income Tax, 80 CoLum. L. REv. 1430 (1980). 

's7 Yasser, supra note 8, at 77-78. 

138 Id. 

's® While the economic impact of this suggestion may also be far reaching, an 
analysis of that impact is beyond the narrow focus of this writing. 

Rev. Rul. 72-568, 1972-2 C.B. 80. 
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classroom-clinic degree program will be excluded from gross income. 
The Ruling issued indicated that student nurses enrolled in the university 
were paid a stipend during a 24-month full-time classroom and practical 
clinical program. Students received formal classroom instruction during 
the first two months of the program, following which they received a 
continuing combination of classroom instruction and clinical training. 
During the clinical training, the students acquired approximately 2,000 
hours of supervised clinical observation in a hospital and participated 
in approximately 1,200 cases. The clinical training was required of all 
student nurses, for graduation. Students were not committed to employ- 
ment at the university or the hospital following graduation. The stu- 
dents, under constant supervision by members of the staff of the 
university, at no time operated independently. Moreover, the students 
did not replace any regular hospital staff personnel and the stipend 
received was based on financial need.'*' The Service concluded that 
the quid pro quo analysis of Bingler v. Johnson’® permitted the stipends 
received to be excluded from gross income under Section 117.'* 

Further support for the clinical approach to intercollegiate athletics 
may be found in Rapport v. United States.‘** Rapport was accepted 
into a post-graduate four-year program leading to an advanced degree 
in medicine. Rapport received a stipend during each year in which he 
participated in the program, which consisted of four components: (1) 
classroom; (2) research; (3) written thesis; and (4) clinical training at 
an affiliated hospital. The first year of the program emphasized class- 
work. During the second year, classwork became more advanced and 
was conducted in the format of a seminar. The research and clinical 
phases were closely supervised. During the third year, classwork de- 
veloped into both teaching and learning, and the clinical training 
intensified. The final year of the program, placing less emphasis on 
classroom and research activities, was largely devoted to the completion 
of the thesis and to advanced clinical training.’ 

The United States Tax Court determined that ample evidence sup- 
ported the verdict entitling plaintiff to a tax refund for the first three 
years of participation in the program, but not for the final year of 





‘| Id. at 81-82. See J. FALLA, supra note 10, at 150-52 (discussing the many 
unsuccessful attempts to amend the financial aid provisions of the NCAA Constitution 
to provide ‘‘need-based’’ aid only); see also Randall, supra note 23, at 297 (pointing out 
that the collegiate coaching fraternity ‘‘is hardly ecstatic about the concept of awarding 
athletic scholarships on a need basis, rather than on an ability basis’’). 

2 See supra note 91 and accompanying text. 

3 The Service distinguished Rev. Rev. 72-568, 1972-2 C. B. 80, from Rev. Rul. 71- 
106, 1971-1 C.B. 35, because the facts in the latter revealed that the training program 
did not primarily constitute an educational program since the service rendered there 
primarily served the needs of the hospital involved. 

4 1985-1 U.S. Tax Cas. (C.C.H.) 4 9413. 

ws Id. at ¢ 9414. 
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participation.’ The court explained that whether the stipends received 
during the classroom or clinical periods of Rapport’s program were 
intended primarily to reimburse him for services or to benefit the grantor 
was a question of fact which the jury properly determined. 

Despite the realities of today’s ‘‘big-business’’ college sports pro- 
grams, student-athletes, like the taxpayers in Rapport and in Revenue 
Ruling 72-568, could reasonably expect continued favorable tax treat- 
ment under Section 117. However, to be relatively assured of favorable 
treatment, major college athletic programs must be designed like the 
integrated classroom-clinic programs at issue in Rapport and in Revenue 
Ruling 72-568. Programs would have to be year-round: one-third sports 
clinic (sports activity including classroom and field practice, as well 
as games) and two-thirds academic classroom. The clinic and classroom 
components need not occur simultaneously. A classroom-clinic system 
could permit the student-athlete to devote full time to the sport during 
its season. During the academic component, the student-athlete could 
concentrate all efforts on studies. 

Such a system would undoubtedly require basic changes in sports 
schedules,'®” academic curricula and schedules,'** and, most impor- 
tantly, administrative attitudes. Without the cooperation of administra- 
tors and coaches such a system could not succeed. As in Rapport and 
in Revenue Ruling 72-568, the court or the Service will review the 


facts to determine the overall purpose for providing scholarship pay- 
ments to student-athletes. Not only should the integrated classroom- 
clinic intercollegiate system successfully withstand challenge, but pro- 
viding student-athletes an opportunity to pursue the same course of 
study as other students should quiet ‘‘exploitation’’ critics.’ 


CONCLUSION 


Sports are a tradition on college and university campuses. Taxes 
have long been a reality of life. If state and federal courts continue 





166 Id. at 4 9416. A clinic/classroom curriculum for student-athletes would be 
advantageous even if the scholarship recipient would be required to include in gross 
income that portion attributable to the sports (clinic) component. See Mizzell v. United 
States, 663 F.2d 772 (8th Cir. 1981). But see Yarlott v. Commisioner of Internal Revenue, 
717 F.2d 439 (8th Cir. 1983) (taxpayer’s argument to exclude stipend received during 
two-year academic phase of the program was rejected because the seven-year program 
was an indivisible whole and a quid pro quo for services rendered was apparent). 

“7 Such changes could include the shortening of athletic seasons and limitation of 
off-season training programs. See supra notes 137-139 and accompanying text. 

‘8 Changes in academic curricula would be designed to move the student-athlete 
toward a ‘“‘real’’ education and away from the pressures of taking ‘‘gut’’ courses. See 
GOVERNANCE OF INTERCOLLEGIATE ATHLETICS, supra note 131, at 84. 

See Note, supra note 124. 
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their willingness to acknowledge the reality of big-time college sports, '”° 
college administrators and student-athletes alike may face new and 
unexpected consequences of their relationship. In 1874, the need to 
meet the unexpected expenses of the Harvard-McGill games spawned 
a revenue-generating industry supported initially by gate receipts. Fur- 
ther consequences of that early game—employee status for student- 
athletes and taxation—may soon be realized. 





170 Recently released figures have little doubt that today’s college sports are big- 
business (see table below; reprinted by permission of Sports INpustry News, Ray Swan 
ed., April 2, 1986). 

Bowl Team Payments: 
Can It Continue? 


Bowl 1983-84 1984-85 1985-86 
Rose $5.0 million $5.6 million $6.0 million 
Cotton $1.8 million $2.0 million $2.3 million 
Orange $1.8 million $2.0 million $2.3 million 
Sugar $1.8 million $2.0 million $2.3 million 
Fiesta $900,000 $1.0 million $1.1 million 
Gator $650,000 $900,000 $900,000 
Liberty $620,000 $700,000 $750,000 
Peach $558,000 $450,000 $500,000 
Florida Citrus $500,000 $600,000 $750,000 
Hall of Fame $500,000 $500,000 $500,000 
Bluebonnet $473,000 $400,000 $500,000 
Holiday $400,000 $470,000 $500,000 
Sun $400,000 $550,000 $570,000 
Aloha $400,000 $300,000 $350,000 
Independence $400,000 $425,000 $425,000 
California $142,000 $100,000 $140,000 
Freedom $400,000 $500,000 
Holiday $470,000 $500,000 


Additionally, it was recently announced that ESPN has a $1.5 million package deal with 
the NCAA to cover championship events. This is in addition to the network contracts 
which for the recent NCAA championship basketball tournament resulted in a $34 million 
‘‘profit’’ for the NCAA. Sports InDustry News, May 7, 1986, at 151. 

















RESTRICTIONS ON TECHNOLOGY 
TRANSFER AMONG ACADEMIC 
RESEARCHERS: WILL RECENT 
CHANGES IN THE EXPORT 
CONTROL SYSTEM MAKE A 
DIFFERENCE? 


Margaret J. Lam* 
INTRODUCTION 


In 1985, university researchers welcomed changes to two major 
components of the United States export control system.' In June of that 
year, Congress enacted the Export Administration Amendments Act of 
1985 (EAA 1985).? Six months earlier, changes in the International 
Traffic in Arms Regulations [ITAR]* went into effect. Although inter- 





* J.D. Candidate, University of Houston Law Center, 1987. Winner, 1986 National 
Legal Writing Competition sponsored by the National Association of College and Uni- 
versity Attorneys, Washington, D.C. 

' Export controls are of four general types. This paper addresses the first two: 

(1) Controls for foreign policy and national security. See Export Administration 
Amendments Act of 1985, Pub. L. No. 99-64, § 102, 99 Stat. 120 [hereinafter EAA 
1985] (amending Export Administration Act of 1979, Pub. L. No. 96-72, § 2, 93 
Stat. 503 (current version at 50 U.S.C. app. §§ 2401-20 (1982)) [hereinafter EAA)). 

(2) Controls for arms and military technology. See Arms Export Control 
Act of 1976, Pub. L. No. 94-329, 90 Stat. 734 (current version at 22 U.S.C. §§ 
2751-2796 (1982 & Supp. III 1985)). 

(3) Controls for war and national emergency. See Trading with the Enemy 
Act of 1917, 50 U.S.C. app. §§ 1-44 (1976 & Supp. V 1981). An amendment 
to the Act in 1977 limited the President’s powers to wartime, but a ‘‘grandfather 
clause’’ continued the restrictions already in force. Act of Dec. 28, 1977, Pub. 
L. No. 95-223, Title I, § 101(b)-(c), 91 Stat. 1625, 1626. This Act, therefore, 
has limited use during peacetime. See Alexander, Preserving High Technology 
Secrets: National Security Controls on University Research and Teaching, 15 
L. & Pou’y INT’L Bus. 173, 178 n.25 (1982). 

(4) Controls on nuclear technology. See Atomic Energy Act of 1954, ch. 
1073, § 1, 68 Stat. 921 (codified at 42 U.S.C. §§ 2011-2296 (1982)). 

* EAA 1985, supra note 1. 

‘22 C.F.R. § 120-130 (1985) [hereinafter ITAR]. The regulations implement the 
export of defense articles and defense services under the Arms Export Control Act, 22 
U.S.C. § 2778 (1982 & Supp. III 1985). They are primarily administered by the Director 
of the Office of Munitions Control, Bureau of Politico-Military Affairs in the Department 
of State. 

* The effective date was Jan. 1, 1985. The revision was the first substantial change 
to ITAR since 1969. 49 Fed. Reg. 47, 682, 22 C.F.R. §§ 120-130 (1984). See also 
Hirschhorn, The Revised Arms Export Control Regulations, 19 INT’L L. 675 (1985). 
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national trade law and regulations would seem to have little significance 
for academic communities, academicians had worked diligently, along 
with people in the business community and government agencies, to 
induce the changes.°5 

Beginning early in the 1980’s, scholars, particularly those at major 
research universities, became aware of increased government con- 
trols on the East-West transfer of information and technology between 
scholars and researchers.* The United States government viewed the 
controls, designed to protect national security while promoting the 
export of United States goods,’ as necessary for maintaining a lead in 
technology over the Soviet bloc.* Some observers believed that the Soviet 
Union and its allies were acquiring Western technology too easily— 
through subterfuge, ‘‘dual-use technology’” or foreign availability.'° 

Scholars became concerned when the United States government 
attempted to enforce the controls on the university—a setting that was 
usually immune from governmental interference.'' The centerpiece of 





* See Alexander, supra note 1; Sullivan and Bader, The Application of Export Control 
Laws to Scientific Research at Universities, 9 J.C. & U.L. 451 (1982-1983); D. NELKIN, 
SCIENCE AS INTELLECTUAL PROPERTY: WHO CONTROLS SCIENTIFIC RESEARCH? (1984) (Series on 
Issues in Science and Technology, American Association for the Advancement of Science]; 
Overly, Regulation of Critical Technologies Under the Export Administration Act of 1979 
and the Proposed Export Administration Amendments of 1983: American Business Versus 
National Security, 10 N.C.J. Int’, L. & Com. REG. 423 (1985). 

As a workable tool, the EAA particularly had its faults and detractors. For exporters 
it was a maze of zegulations that hampered competitiveness, and for enforcement agencies, 
it was a law that lacked force to reach all violators. Id. at 423-46. For some members of 
Congress, it was a grant of too broad an authority to the President to control exports. 
131 Conc. Rec. H2005 (1985) (statement of Rep. Bunker). 

“ Between 1972 and 1974 eleven bilateral agreements in interacademy science and 
technology went into effect between the United States and the Soviet Union. By 1982, 
however, the agreements were either cancelled or not renewed. Among the reasons given 
are the Soviet-supported martial law in Poland and the internal exile of Soviet scientist 
Andrei Sakharov. NATIONAL ACADEMY OF SCIENCE & NATIONAL ACADEMY OF ENGINEERING AND 
INSTITUTION OF MEDICINE, SCIENTIFIC COMMUNICATION AND NATIONAL SECURITY: A REPORT 101, 
106 (1982) (Panel on Scientific Communication and National Security, Committee on 
Science, Engineering and Public Policy) [hereinafter NAS Report}. 

” The EAA's policy goals are to protect the economy from the excessive drain of 
scarce materials, to further foreign policy and fulfill international responsibilities, and 
to exercise vigilance to maintain and protect national security. 15 C.F.R. § 370.1(a) 
(1986). 

* Open trade had been the basis of detente in the 1970's, and considerable 
technology, especially computer hardware and ball-bearing grinder machinery that could 
be used for military purposes, entered Soviet hands. NAS Report, supra note 6, at 101. 

* “Dual use’’ items or technology can be used for either peaceful or military use. 
N.. ANNING & D. HEBOLITCH, TECHNO-BANDITS: HOW THE SOVIETS ARE STEALING AMERICA’S 
HIGH TECH FUTURE 273-74 (1984). 

” Foreign availability is determined by whether the same or a comparable com- 
modity is available from other non-Communist countries. 15 C.F.R. § 370(b)(3)(vi) (1985). 

'' Alexander, supra note 1, at 174-75. Since World War II, the government's 
relationship with universities had been one of ‘‘benign sponsorship.’’ See infra notes 42- 
48 and accompanying text. 
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the controversy was the Export Administration Act of 1979 (EAA), 
which provides the authority for the Export Administration Regulations 
(EAR).'* The EAA is a complex law” with a complex history." Like its 
earlier counterparts, the new EAA had licensing provisions for com- 
modities and technical data,’® and carried civil and criminal penalties 
for violations.'’ This new act, however, introduced and emphasized the 
concept of ‘‘critical technology,’’* directing the Secretary of Defense 
to draw up a militarily critical technologies list (MCTL).'? The EAA’s 
emphasis on ‘‘critical technology’’ as opposed to the prior emphasis 
on ‘‘end-products’’ precipitated a feeling of new restraints by univer- 
sities.?° 

The Arms Control Act?' and its accompanying regulations, ITAR,” 
also were restraining. The regulations cover export defense articles and 





'* EAA, supra note 1. 

' 15 C.F.R. §§ 368-399 (1985) [hereinafter EAR]. 

'* The EAA has 24 sections with subject matter that ranges from ‘‘Unprocessed 
Red Cedar,’’ to ‘Countries Supporting International Terrorism.’’ EAA, supra note 1, §§ 
2405(i), 2406(i). 

's Export Control Act of 1949, ch. 11, 63 Stat. 7 (codified as amended at 50 US.C. 
app. §§ 2021-2032 (1964) (expired 1969)); Export Administration Act of 1969, Pub. L. 
No. 91-184, 83 Stat. 841 (codified as amended at 50 U.S.C. app. §§ 2401-2413 (Supp. II 
1970) (expired 1976)); Export Administration Amendments of 1974, Pub. L. No. 93-500, 
88 Stat. 1552 (codified at 50 U.S.C. app. §§ 2402-2404, 2413 (1976) (expired 1979)); 
Export Administration Act Amendments of 1977, Pub. L. No. 95-223, tit. III, 91 Stat. 
1625, 1629 (Expired 1979). 

EAA, supra note 1, at § 2404(e). 

'7 Id. at § 2410. 

“ Id. at § 2404(d). ‘Critical technology’’ is defined by the Defense Department as: 
classified and unclassified nuclear and non-nuclear unpublished technical 
data, whose acquisition by a potential adversary could make a significant 
contribution, which would prove detrimental to the national security of the 
United States, to the military potential of such country—irresponsive of whether 
such technology is acquired directly from the United States or indirectly through 
another recipient, or whether the declared intended end-use by the recipient, 
is a military or nonmilitary use. 

Transfer of Technology and the Dresser Industries Export Licensing Actions: Hearings 
before the Permanent Subcomm. on Investigations of the Senate Comm. on Governmental 
Affairs, 95th Cong., 2d Sess. 90-91 (1978) (Memorandum from Harold Brown, Secretary 
of Defense, to the Secretaries of the Military Departments (Aug. 26, 1977)). 

EAA, supra note 1, at § 2404(d)(2). The MCTL is a reference list of technology 
goods and information subject to export controls. The public version of MCTL was 
released in November 1984. It contains about 250 pages and does not list technologies 
classified as secret that are listed in the full version. Price Tag Put on Damage from 
U.S. Technology Transfer, Res. & Dev. 76 (Feb. 1985). 

The EAA also has a Control List (CL). EAA, supra note 1, at § 2403(b). The CL 
lists more than 300 entries of items that require an export license. The specific com- 
modities that are listed cover a range of articles from shoelace-tipping machines to lasers. 
Yore, Free Trade and National Security, 5 CAL. Law. 46, 47 (July 1985). 

“” See generally Overly, supra note 5, at 431. 

*" See Arms Export Control Act; EAA 1985, supra note 1. 

* 22 C.F.R. §§ 121-130 (1985). 
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services,2* and a ‘‘Munitions List’’ (ML)** identifies the services and 
articles that are regulated. The critical aspect of these regulations is 
the broad definition given to the word ‘‘export.’’*> The definition 
includes not only the traditional component of shipping goods from 
the United States, but also the transfer of technical data to a foreign 
person,”° whether the transfer is made within or without this country.”’ 

A third area of increased regulation was brought about by Executive 
Order 12,356,”* which granted authority to a number of federal agencies 
to classify information. Under this order, information may be classified 
if its disclosure ‘‘reasonably could be expected to cause serious damage 
to the national security.’’?® Results of research done under government 
contracts and grants are included for classification. 

Each of these controls resulted from changes in U.S. foreign policy 
and national security objectives. While those changes were occurring, 
university research entered new areas, which created an environment 
for imposing export controls. This article first examines the evolution 
of the U.S. export control system, the evolution of national security 
controls at universities, and the difficulties encountered by universities 
under the controls. The article then explains the 1985 amendments to 
the EAA and the changes to ITAR, and analyzes their implications for 
university researchers. 


I. THE EVOLUTION OF THE U.S. ExporT CONTROL SYSTEM 


Although the United States historically had restricted technology 
transfer during times of war and national emergency,*’ Congress enacted 
in 1949 the first export control act in reaction to the communist cold war 





** A defense article is any item designated on the Munitions List. 22 C.F.R. § 
121.1(b) (1985). The term includes models and other items that reveal technical data 
directly relating to those items. 22 C.F.R. § 120.7 (1985). The term, “defense service,”’ 
means to give assistance including training with defense articles to a foreign person; for 
example, in overhauling, or processing the article or to give technical data to any foreign 
person. 22 C.F.R. § 120.8 (1985). 

** 22 C.F.R. § 121.1(b) (1985). The ML has twenty-one categories, such as ‘‘military 
and space electronics.”’ Id. 

* 22 C.F.R. § 120.10 (1985). See Hirschhorn, supra note 4, at 675. 

*« A “foreign person’’ means a person who is not a citizen or national of the United 
States unless the person is a permanent resident in the United States. 22 C.F.R. § 120.11 
(1985). 

*7 22 C.F.R. § 120.10 (1985). 

** 47 Fed. Reg. 14,874 (1982). 

” Id. at § 1.1(a)(1)-(3). 

” Congress had legislated some export controls shortly after World War II, but the 
Export Control Act was the first comprehensive legislation to control exports in peacetime. 
See Alexander, supra note 1, at 173; see also Overly, supra note 5, at 423, 426. 
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threat.31 A virtual embargo on shipments of industrial and military com- 
modities to communist countries began, and exports of some consumer 
goods were halted.3? Later, a shift in foreign policy that encouraged trade 
with communist, as well as other, countries** resulted in new legislation, 
as seen in the Export Administration Act of 1969.3 Through that Act, the 
granting of export licenses no longer depended solely upon whether the 
export was destined for a communist or noncommunist country. As a 
result, exports to the Soviet Union increased dramatically.*5 

In the following decade, however, foreign policy and national 
security concerns shifted again, and in 1977 a Defense Science Board 
Task Force issued a report, commonly called the Bucy Report, that 
significantly affected export controls.** The report’s premise was that 
the United States, to maintain a lead in critical technological areas, 
must, first, prohibit exports representing a revolutionary (rather than 
evolutionary) technological advance for the receiver. Second, the United 
States and allied nations should strengthen export control laws for 
critical technologies. *’ 

The Department of Defense accepted the Bucy Report as official 
policy in 1977,** and two years later Congress included it in the EAA.*® 
The EAA concentrated on critical technology rather than on end- 





" Export Control Act of 1949, ch. 11, 63 Stat. 7 (1949) (codified as amended at 
50 U.S.C. §§ 2021-2032) (expired 1969). The Act gave the President wide power to 
prohibit or curtail exports of any articles, materials, or supplies, including technical 
data. The President, in turn, delegated his authority to the Office of Export Control of 
the Commerce Department. Overly, supra note 5, at 423, 426-27. 

In 1949 the United States also joined with six allies to form the Coordinating 
Committee on Export Controls (COCOM). COCOM is an informal cooperative system, 
now made up of fifteen members, that reviews exports intended for Communist countries. 
It oversees three embargo lists that regulate specific imports. Aeppel, The Evolution of 
Multilateral Export Controls: A Critical Study of the CoCom Regime, 9 FLETCHER F. 105, 
108, 111 (1985). 

" The rationale was to prohibit anything that might enhance the economic or 
military potential of the Communist countries. See Overly, supra note 5, at 423, 427. 

‘* Presidents Nixon, Ford, and Carter directed policy that offered expanded trade 
to the Soviets in return for constrained activism in international affairs. NAS Report, 
supra note 6, at 103. 

'‘ Export Administration Act of 1969, supra note 15. 

'* See Overly, supra note 5, at 423, 430. 

“ The Bucy Report recommended strict control over three types of exports: ‘‘(a) 
arrays of design and manufacturing know-how; (b) ‘Keystone’ manufacturing, inspection, 
and test equipment; and (c) products requiring sophisticated operation, application, or 
maintenance know-how.”’ NAS Report, supra note 6, at 31. 

” Id. 

Id. at 32. 

“ See EAA, supra note 1 and accompanying text, see also NAS Report, supra note 6, 
at 32. 
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products for national security purposes.*® The ‘‘critical technology’”’ 
approach was taken because the ‘‘end-product’’ approach had proved 
cumbersome and had sometimes allowed key technologies to slip through 
the license screening process.*' Universities soon realized that adoption 
of the critical technologies approach meant the imposition on research- 
ers of more stringent export controls than at any time in the past. 


II. THE EVOLUTION OF NATIONAL SECURITY CONTROLS AT UNIVERSITIES 


National security controls at universities began during World War 
II.*2 The government conducted secret war research on campuses while 
training military personnel in the classrooms. The universities’ suc- 
cessful record of maintaining security was admired, but soon after the 
war’s end, most major classified projects were moved from campuses 
and from under university management. * 

During the postwar period, the relationship between government 
and universities became one of ‘‘benign sponsorship.’’** Impressed with 
the achievement of universities during the war, the government delib- 
erately decided to nurture basic research at universities with federal 
funding and to aid universities in reestablishing their graduate programs 
in science and technology.*® The government recognized two special 
characteristics inherent to universities—academic freedom and the ad- 
mission of students based upon qualifications.*® Therefore, control was 
focused primarily on access to hardware and technical information.*’ 
Regulations, secrecy requirements and intrusions by the government 
were minimal. Thus, researchers remained largely free to pursue proj- 
ects in productive, creative ways.** 





“ National security controls differ from foreign policy controls in their philosophy 
and purpose. The goal of national security controls is to stop the transfer of exports that 
may have military applications. Foreign policy controls stop specific goods or focus on 
actions of specific countries. See Alexander, supra note 1, at 173, 194. 

4. Id. 

“ Killian, A Brief Analysis of University Research and Development Efforts 
Relating to National Security, 1940-1980, in NAS Report, supra note 6, at 117. 

** Id. at 118. The Applied Physics Laboratory continued under the management of 
John Hopkins University and the Los Alamos Laboratory remained under the direction 
of the University of California. Id. 

ee fh 

*s Id. Europe was no longer the source of a steady stream of basic research results. 
The universities in the United States had almost shut down graduate programs during 
the war; therefore, fellowships were needed to fill the gaps. NATIONAL ACADEMY OF 
SCIENCE, FEDERAL SUPPORT OF BASIC RESEARCH IN INSTITUTIONS OF HIGHER LEARNING 35 (1964) 
(Committee on Science and Public Policy). 

* See Killian, supra note 42, at 118. 

Nd: 

* In the United States, the university combined basic research, applied research, 
and undergraduate education in the same place and done by the same people, a departure 


from the system of other nations. R. ROSENZWEIG, THE RESEARCH UNIVERSITY AND THEIR 
PATRONS (1982). 
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The success of that benign sponsorship is apparent. Research uni- 
versities now account for more than one-half of the basic research in 
the country,*® and university scientists and engineers comprise most of 
the researchers who furnish academic, government, industrial and mil- 
itary needs.*° Nevertheless, the openness that fostered the successful 
working arrangement between government and research universities 
became an object of alarm to the government as the dividing line 
between basic research and military application blurred. Although the 
published results of basic scientific research have little direct impact 
on military application,*' university research had moved into areas that 
included practical technical information capable of providing valuable 
data in military design and production.*? Two reasons for the increase 
in applied research were: (1) university research had moved closer to 
engineering design and product development to get funding from in- 
dustry; and (2) equipment and processes that were developed to conduct 
basic research frequently extended to the manufacture of the researched 
item.™ 

The difference between the method of transfer of applied research 
and that of the usual written form of basic scientific research also 
alarmed the government. To obtain practical ‘‘know-how’”’ about ap- 
plied research frequently entails on-site visits and actual working ex- 
perience.** Because the Soviets eagerly sought access to rapidly evolving 
high-technology research,** the United States government saw univer- 
sity exchange programs and the possible transfer of technical data 
during university visits by foreign scientists as a threat to national 
security.*” As a result, the federal government imposed restrictions. 


If]. PROBLEMS UNDER THE PREVIOUS REGULATIONS AND THE REACTIONS OF 
THE ACADEMIC COMMUNITY 


Some of the more overt controls imposed on universities in the 
early 1980’s dealt with State Department requests to limit the studies 





*” NAS Report, supra note 6, at 22. Depending on how ‘‘major research university”’ 
is defined, between fifty and one hundred and fifty major research universities are in 
the United States. Id. 

« Id. 

“ Td. at 42. 

** Id. An example of basic research with possible military application is micro- 
electronics. 

wea 


“ **Recipe’’ specification was a special concern. In some cases, the researchers 
must develop a series of practical steps to apply a scientific principle to manufacture a 
product. The resulting ‘‘recipe’’ becomes the information that requires protection, because 
the scientific principle has little use without it. Id. 

6 Id. 

Td. at 101. 

s7 Id. 
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and activities of visiting scientists and foreign nationals. For example, 
in 1981 the State Department asked Cornell University to restrict a 
Hungarian scientist to the classroom, with no outside discussions, for 
his study of electronics,** and encouraged the universities of Stanford, 
Wisconsin, Ohio State and Auburn to restrict the activities of a visiting 
Soviet scientist.*° In addition, the State Department asked several uni- 
versity research centers to provide information about the study programs 
of their foreign science students. 

Restrictions on technology transfers were also evident at scholarly 
conferences. In February, 1980, the sponsors of the International Con- 
ference on Bubble Memory learned that an export license was required 
before admitting communist bloc scientists to the meeting.*: That same 
month, the State Department informed the organizers of a conference 
on inertial-confinement fusion research that eight Soviet scientists would 
be denied visas to attend the meeting.®* Later that year, the Department 
of Defense released a memorandum which stated that export controls 
might be used to regulate the dissemination of unclassified technical 
research data and that access to research supported by the Department 
of Defense might be restricted to United States citizens and immigrant 
aliens. 

Universities and researchers balked at the restrictions. Following 
the Department of Defense memorandum, the presidents of five major 
universities sent a letter in 1981% to the Secretaries of State, Commerce 





“* The Hungarian cancelled his trip when he learned he could not attend private 
seminars or read pre-publication copies of research papers. See Sullivan & Bader, supra note 
5, at 451, 453-54; see also Alexander, supra note 1, at 173, 175 n.7. 

“ The Soviet was a robotic expert visiting each campus. The restrictions would 
have reduced the scientist’s work to the theoretical level and denied him access to 
industrial facilities and unclassified research funded by the Department of Defense. The 
universities indicated that the restrictions conflicted with open scientific communication 
and attempts at compromise between the government and universities failed. NAS REPORT, 
supra note 6, at 103-04. 

“ The University of Pittsburgh cooperated with the request by mailing a copy of 
the physics department catalogue that described the courses because ‘‘all of our graduate 
students are treated the same way.”’ Alexander, supra note 1, at 173, 175 n.6 (in Anderson, 
Keeping High-Tech Secrets, NEWSWEEK 34 (Jan. 25, 1982) (quoting Edward Gerjuoy of the 
University of Pittsburgh)). 

“' The sponsors, the American Vacuum Society, received the notice from the 
Department of Commerce one week before the conference was to start. Because of practical 
difficulties, the sponsors requested that the communist bloc scientists not attend. See Sullivan 
& Bader, supra note 5, at 451, 453; see also D. NELKIN, supra note 5, at 77-78; NAS Report, 
supra note 6, at 104. 

“e Organizers of the conference were the Optical Society of America and the Institute 
of Electrical and Electronics Engineers. NAS Report, supra note 6, at 103. 

“* The director of the Very High Speed Integrated Circuit (VHSIC) program of the 
Department of Defense released the memorandum. Id. at 104. 

“* Id. at 136-39. The presidents of Stanford University, M.I.T., Cornell University, 
the California Institute of Technology, and the University of California wrote: 
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and Defense expressing concern about the government’s increasing 
control of scientific communication. Government officials assured them 
at that time that any extension of export rules would not apply to basic 
theoretical work.® A year later, Pentagon officials blocked papers sub- 
mitted to the annual international symposium of the society of Photo- 
Optical Instrumentation Engineers because of national security and the 
presence of foreign nationals at the symposium.“ 

Academicians argued that export controls applied to university 
activities limited U.S. scientific development and that the constraints 
on the traditional free exchange of ideas blocked additional scientific 
research.” In addition, they believed that restrictions on intellectual 
exchange with foreign nationals resulted in a loss of significant talent 
and contributions from both students and faculty. Further, as a prac- 
tical matter, they argued that increased controls on scientific commu- 
nication would be too difficult to enforce, especially controls affecting 
contact with foreign students and researchers. 

Employment figures for science and engineering foreigners with 
Ph.D.s in 1981 show that about fifty-five percent worked in educational 
institutions.®® In the 1982-1983 academic year twenty-seven percent of 





Restricting the free flow of information among scientists and engineers would 

alter fundamentally the system that produced the scientific and technological 

lead that the government is now trying to protect in the very near future... 

the only realistic way to ‘‘contain’’ VHSIC research is to classify the whole 

program .... In our view this would be a self-defeating effort: the science 

underlying high technologies cannot be put back into the bottle... . 

Id. at 138. 

“s See D. NELKIN, supra note 5, at 87-88. 

“ Although the reviewed papers were only of work supported by military contracts, 
over 150 of a total of 626 papers were withdrawn. Id. See also NAS Report, supra note 
6, at 107; Sullivan & Bader, supra note 5, at 451, 452. 

87 See Alexander, supra note 1, at 173, 176. Science is an ‘‘intensely social enterprise.”’ 
Piel, Scientific Research, Determining the Limits, in REGULATION OF SCIENTIFIC INQUIRY 41, 
44 (1979). The value of the scientist’s research correlates with the understanding and 
reordering of the research done before and after, as well as that carried on by the 
scientist’s contemporaries. Id. 

Research at MIT’s Sloan School of Management show that communication patterns 
differ between scientists (science) and engineers (technology). While scientists in the 
study concentrated on literature and colleagues outside their organization for exchange 
of information, the engineer relied most heavily on colleagues, including vendors and 
customers that were unused by scientists. T. ALLEN, MANAGING THE FLOW OF TECHNOLOGY: 
TECHNOLOGY TRANSFER AND THE DISSEMINATION OF TECHNOLOGICAL INFORMATION WITHIN THE 
R&D ORGANIZATION (1977). 

“® See Alexander, supra note 1, at 173, 177. Not only repeated research visits, but 
exchange of preprints, letters, telephone, and telex communications are an integral part of 
intellectual and professional growth among researchers. Zinberg, America and Europe— 
Changing Patterns of Science-Related Travel, in THE NATIONAL RESEARCH COUNCIL, 1980: 
ISSUES AND CURRENT STUDIES 111 (1981) (National Academy of Sciences). 

“ NAS Report, supra note 6, at 128. About thirty-seven percent worked in business 
and industry, a little over two percent worked for nonprofit organizations, and slightly 
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all students earning doctorates at American universities were foreign 
students.”° Controlling contact or transfer between foreign nationals and 
their American colleagues would be particularly difficult for universities 
because a foreign student could receive information on advanced tech- 
nology in a regular classroom or in casual conversation with other 
students, as well as in the employ of a university research center. 
Policing activities or applying uniform standards of conduct in diverse 
situations would enormously burden university operations.’' 

Apart from the practical implications of the controls, the academic 
community questioned the constitutionality of the controls in light of 
‘fan academician’s interest in free speech, personal fulfillment, and 
liberty to carry on a profession.’’”? Restrictions on expression that are 
before-the-fact, such as those imposed by a licensing system, can be 
the least tolerable of limitations on the freedom of speech;”? although 
subsequent sanctions may chill communication, prior restraint may 
freeze it completely.”* Because researchers might be cautious in pub- 
lishing or discussing findings for fear of noncompliance, scientific 
discourse could be deterred.’ 

The licensing requirements of the export controls suggested prior 
restraint and infringement of speech to the researchers and universi- 
ties.”° Speech intended to incite imminent, lawless action and likely 
to result in such action is unprotected by the first amendment. Schenk 


v. United States set forth the ‘‘clear and present danger’”’ test for determin- 
ing whether the government may regulate unprotected speech.”” The 
government must have a compelling interest in the restriction, and the 
restriction itself must provide a minimal amount of intrusion on the 





over one and one-half percent worked for the U.S. government. Most of those working 
for the U.S. government worked in bioscience, physics, or chemistry. Id. 

Larger Share of Ph.D’s Goes to Foreigners, PHysics Topay 64 (Dec. 1984). 

7 See Alexander, supra note 1, at 451, 451-52. 

72 Id. at 177. In addition to an interest in maintaining open scientific communica- 
tion, the researcher has a professional stake in having his results publicized. With 
publication comes peer recognition and job security, and thus it is also a vehicle for 
personal fulfillment. Id. 

7* NAS Report, supra note 6, at 33. 

7 Id. 

7s See Alexander, supra note 1, at 173, 177. First amendment protections do not in- 
validate all governmental efforts to control the flow of technical data. NAS REPorT, supra 
note 6, at 33. 

7 See generally Alexander, supra note 1, at 173, 208-27. The Constitutional issue was 
recognized by the Justice Department in 1978. That Department sent a memorandum to 
Dr. Frank Press, scientific advisor to President Carter, which concluded that the ITAR 
licensing requirements were a prior restraint prohibited by the first amendment and 
violated first amendment doctrines of overbreadth and vagueness. See Sullivan & Bader, 
supra note 5, at 451, 458-59. 

7” 249 U.S. 47, 52 (1919). Holmes’s opinion states that the question of ‘‘clear and 
present danger’’ is one of ‘‘proximity and degree.’’ Id. at 52. 
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protected right.”* As the restricted matter moves from pure speech 
towards action and experimentation, only a rational basis is required 
to sustain the constitutionality of the restriction.” 

Technical information, however, is different from the usual mode 
of expression that purportedly needs protecting—political speeches, 
personal opinions, scholarly writings and the like.*° The transfer of 
technical information, more than the transfer of ideas, can provide the 
recipient with knowledge to carry out plans or construct hardware with 
the power to destroy.** This argument assumes, however, that the 
recipient cannot get the capability for performing the destructive acts 
from any other source. The argument also ignores the reason for 
conducting basic research at universities—‘‘research for its own sake, 
ideas stimulated by ideas, and serendipitous discovery.’’® 

The task of suggesting how to balance the competing national 
objectives of national security with open scientific communication was 
given to the National Academy of Science Panel on Scientific Com- 
munication and National Security.** The panel was created in 1982 
after discussions among officials of the National Science Academy and 
the Department of Defense.** Under the aegis of its Standing Com- 
mittee on Science, Engineering, and Public Policy, the panel’s charge 
was to ‘‘examine the relation between scientific communication and 
national security in light of the growing concern that foreign nations 
are gaining military advantages from such research.’’® 

The panel concluded that although the problem of technology 
transfer was real and that a significant portion of the transfer had 
damaged national security, any impact from universities and open 
scientific communication was negligible.** The panel further concluded 
that some things by their very nature undoubtedly must be secret, such 
as properties of actual weapons systems. Those secrets should be strictly 
classified and carefully guarded. 

In gray areas of research—those difficult to categorize as either 
basic or applied research—the panel deemed classification inappro- 
priate. A relative handful of such technologies exist and the time from 





7* Green, The Boundaries of Scientific Freedom, in REGULATIONS OF SCIENTIFIC IN- 
QuiRY, SOCIETAL CONCERNS WITH RESEARCH, 139-41. 

™ The prevailing judicial attitude is that where the government is under no 
constitutional limitation, the courts will not ‘‘second-guess the legislature as to the 
wisdom, desirability, or necessity for regulation.’’ Id. at 141. 

“ See Alexander, supra note 1, at 173, 208. 

“Td. : 

« Editorial, Res. & Dev. 11 (Sept. 1985). 

*s NAS Report, supra note 6, at ix. 

"* Id. The discussions were precipitated by government announcements calling for 
tighter controls on all technology transfer, including publication in scientific journals 
and research visits. 

“s Id. 

“ Id. at 19, 41. 
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discovery to application is usually short.”” The panel suggested four 
guidelines for classified and gray-area research:* 


1. University basic or applied research should be unrestricted 
unless it represents a rapidly developing technology, is a process- 
related or production technique that is dual-use or has direct 
military applications, gives the U.S.S.R. a significant near-term 
military advantage, and is known only in the United States or in 
a friendly nation with a secure control system.*° 

2. Restricted classification should be considered if government- 
supported research will lead to military products in a short time.” 
3. If the criteria for restrictions are met, but classification is 
unwarranted, written agreements can prohibit direct participation 
in government-supported research by nationals of designated for- 
eign countries, but not physical access to university facilities or 
study.” 

4. The government should be obligated regularly to record written 
agreements that impose restrictions on scientific communication.” 


IV. AMENDMENTS TO, AND REVISIONS OF, EXPORT CONTROLS 


Congress struggled for two years to enact EAA 1985, which expired 
in March of 1984. President Reagan, under the authority of the Inter- 
national Emergency Economic Power Act (IEEPA), reimposed its pro- 
visions by executive order.*? The Department of State took more than 





*7 Id. at 48. 

“ Id. at 49-51. 

“» Id. at 49. The panel gave examples of research that would not meet all four 
criteria. It said that monoclonal antibody research is developing rapidly, but it appeared 
that the research could never result in a significant military advance. Also, although 
aerodynamic design research would probably possess military significance, it was a 
mature, slowly evolving field; therefore, it too should have no controls. Id. 

“ The panel noted that most universities will not undertake classified work. Id. 

“' Id. at 150. The panel said that the government had authority to limit visas to 
foreign nationals who are suspected of wanting skills that would damage national security. 
In extraordinary circumstances, the government could ‘‘seek to ensure’’ that resources 
provided by the government were not used to support foreign nationals of ‘‘specified 
countries’’ who want to work in ‘‘specified programs.”’ Id. 

“ Id. The panel recommended accurate record keeping to help officials supervise 
the gray-area research criteria and to analyze the long-term effects of any restrictions on 
gray-area research. Id. 

“* Exec. Order No. 12,470, 49 Fed. Reg. 13,099 (1984). On the first day of the 99th 
Congress, the bill was introduced under the leadership of Congressmen Bonker and Roth 
of the House Foreign Affairs Committee. A conference committee settled final disagree- 
ments; and both Houses passed the Act on June 27, 1985. 131 Conc. Rec. $8924 (1985) 
(statement of Sen. Proxmire). The President signed the Act on July 12, 1985. 
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four years to revise ITAR.* Neither the amendments nor the regulations 
make sweeping changes;** however, each contains segments that have 
the potential to remedy the restraints academicians resisted under the 
former law and regulation. The EAA amendments address the issue of 
academic freedom in a policy statement and in an exemption from prior 
reporting. The ITAR regulations soften disclosure requirements to for- 
eigners in an academic setting. 


A. EAA 1985 


The United States seeks, through the EAA, to exert restrictions 
when necessary to protect its national security, foreign policy and 
economic objectives.*® The need to protect national interests mandates 
some kind of basic regulatory procedure; therefore, the House subcom- 
mittee members focused on efficiency and procedural requirements 
when they began working on the amendments to the EAA.”’ Procedures, 
however, must be balanced to allow trade to function as freely as 
possible, and to provide special measures that allow communication 
among university researchers. 





“* The Department of State published the proposed rule on December 19, 1980. 45 
Fed. Reg. 83, 970 (1980). The final rule was published four years later. 49 Fed. Reg. 
47,699 (1984). See aiso Hirschhorn, supra note 4, at 675 n.1. 

“s Hirschhorn, supra note 4, at 675. See also Harris & Bialos, Congressional 
Balancing Act Benefits Exporters, Legal Times, Aug. 5, 1985, at 17, col. 1. 

“ EAA, supra note 1, at § 2402(2). 

“7 131 Conc. Rec. H2010 (1985) (statement of Rep. Roth). The Conference Committee 
set four goals: (1) reduce the number of items subject to export controls; (2) improve the 
security of any foreign sales of militarily critical technologies; (3) expedite the licensing 
process; and (4) establish a set of criteria and procedural requirements to govern foreign 
policy controls. Id. 

EAA 1985 addresses all four goals. It: 

(1) decontrols low-technology efforts; EAA 1985, supra note 1, at § 105(b)(2) 

(amending EAA, supra note 1, at § 2404(b)); 

(2)(a) strengthens sanctions; EAA 1985, id., at § 112(a) (amending EAA, supra 

note 1, at § 2410(a)); 

(b) creates a new criminal offense, EAA 1985, id. at § 112(b) (amending 
EAA, supra note 1, at § 2410(b)); and 
(c) enhances enforcement, EAA, 1985, id., at § 113 (amending EAA, supra 

note 1, at § 2403(a)); 

(3)(a) provides new license options; EAA 1985, id., at § 104(a) (amending 

EAA, supra note 1, at § 2403(a)); and 

(b) speeds up licensing, EAA 1985, id., at § 111 (amending EAA, supra 
note 1, at § 2409); and 
(4) strengthens the enforcement authority of the coordinating committee 

(CoCom); EAA 1985, id., at § 105(f) (amending EAA, supra note 1, at § 2404(i)). 

In addition, the EAA 1985 Act limits the President’s authority to impose con- 
trols; EAA 1985, id., at § 1 108(d)-(f) (amending EAA, supra note 1, at § 2405). 
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B. Scientific Communication Policy Statement 


EAA 1985 adds a policy statement to the EAA that expresses an 
intent by the United States to preserve free communication among 
scientists and scholars: 


It is the policy of the United States to sustain vigorous sci- 
entific enterprise. To do so involves sustaining the ability of 
scientists and other scholars freely to communicate research find- 
ings, in accordance with applicable provisions of law, by means 
of publication, teaching, conferences, and other forms of scholarly 
exchanges.” 


In explaining the Act’s new policy statement, the Conference Com- 
mittee specifically mentioned the findings of the 1982 NAS study 
panel.*® The committee agreed that, to best protect long-term security, 
‘traditional scientific communication activities of universities and the 
academic community, such as basic research, publications, and ex- 
changes in the open classroom and among scholars should be free from 
restriction. . . .’""° The committee qualified that statement, however, 
by adding that restrictions were appropriate if the scientific information 
was ‘‘subject to security classification under the President’s Executive 
Order 12,356” or if ‘‘its availability in the United States is limited by 
government contract controls or proprietary or trade restrictions.’’1 

The committee suggested that science and national security are not 
incompatible and that both scientists and government leaders realize 
that the concept of national security includes economic, cultural and 
other considerations, as well as military applications and prepara- 
tions." The committee recognized that the government must oversee 
those areas of legitimate concern attending the transfer of scientific 
communication that could damage national security.’’? Nevertheless, 
the conferees believed, existing provisions of control were sufficient.’ 
The committee relied on provisions that give authority to declare 
material classified, to control work performed under contracts, and to 
limit the entry to and movement within the United States of foreign 
nationals.’*> The conferees concluded that any deviation from those 
provisions to restrict traditional scientific communication would bear 
‘ta heavy burden of justification to the Congress.’’'”* 





“ EAA 1985, supra note 1, at § 103 (amending EAA, supra note 1, § 2402). 
™ 131 Conc. Rec. H2006 (1985) (statement of Rep. Roth). 


oz 
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C. Section 105 


Section 105 of EAA 1985’” contains provisions pertaining to na- 
tional security control. Included are policy toward individual coun- 
tries,'°° export licenses,’ multilateral export controls,"° commercial 
agreements with certain countries’ and negotiations with other coun- 
tries.''? The conferees emphasized that, with one exception, educational 
institutions are subject to the same controls and license requirements of 
technology transfers as any other exporter. Section 105(a) of the EAA 
1985 Act, which concerns commercial agreements with certain coun- 
tries,''* contains the exception for educational institutions and expands 
the category of agreements by requiring a firm or enterprise to report 
to the Secretary any unpublished technical data of United States origin 
that would be an export as part of an agreement calling for technical 
cooperation with a government agency of a controlled country.''* The 
section, however, retains the current exemption law for educational in- 
stitutions with regard to reporting export technical data.1*5 

The Conference Committee’s concern about possible prior restraint 
of scientific discourse prompted the continued exemption. Citing Trane 
Co. v. Baldridge’’® as its basis, the committee noted that courts have 
generally recognized a more liberal standard for academic discourse 
than for commercial speech.'’’ Therefore, the committee concluded, 
requiring prior reporting of commercial agreements with foreign agen- 
cies, while excluding ‘‘colleges, universities, and other educational 
institutions, was appropriate.’’''® 

Educational institutions must, nevertheless, obtain appropriate li- 
censes before exporting any controlled technology, technical data or 
goods, and an institution having a research contract with a United 
States government agency must report to the Secretary of Commerce 





EAA 1985, supra note 1. 
. at § 105(b) (amending EAA, supra note 1, at § 2404(b)). 
. at § 105(d) (amending EAA, supra note 1, at § 2404(e)). 
. at § 105(f) (amending EAA, supra note 1, at § 2404(i)). 
. at § 105(g) (amending EAA, supra note 1, at § 2404(j)). 
. at § 105(h) (amending EAA, supra note 1, at § 2404(k)). 
. at § 105(g). 


. (amending EAA, supra note 1, at § 2404(j)(2)). “The provisions ... shall 
not apply to colleges, universities, or other educational institutions.”’ Id. 

16 552 F. Supp. 1378 (W.D. Wis. 1983), aff'd 728 F.2d 915 (7th Cir. 1984). The 
plaintiff corporation wanted to respond to questionnaires submitted by Arab countries 
concerning the company’s business relationship with Israel, but was forbidden to do so 
by the EAA. The Court held that the plaintiffs did not have a first amendment right to 
answer the questionnaire. 

"7 §. Conr. Rep. No. 99-180, 99th Cong., 1st Sess., reprinted in 1985 U.S. CopE 
Conc. & ADMIN. News 108, 118 [hereinafter Conr. REp.]. 

= Id. 
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any agreement with an agency of a controlled country that might involve 
technology transfer.’ 

The committee expressed concern that the Department of Defense 
had imposed restrictions on the exchange of information through in- 
ternational conferences and scholarly activities.'2° It stated that the Defense 
Department did not have unilateral authority to determine what activities 
at educational institutions require export licenses, to impose prior report- 
ing or to censor scientific meetings unless the information involved was 
under a Defense Department contract that stipulated the action.'2* 


D. ITAR Revisions 


The primary cause of conflict between academics and the govern- 
ment was the control imposed upon the export of unclassified technical 
data.'2? The definition of ‘‘technical data’’'** engendered much contro- 
versy.'* In 1978, the Ninth Circuit upheld the constitutionality of ITAR 
in United States v. Edler Industries, Inc.'* The court recognized that 
the definition of technical data'** was ‘‘susceptible to an overbroad 
interpretation’’'”” when applied to scientific communication, but it read 
into the regulations a scienter requirement: that the defendant must 
know or have reason to know that the technical data would be for a 
prohibited military use.'2* Moreover, the court added, the transfer of 
technical data of which the defendant stands accused must be ‘‘directly 
and significantly related’’ to an item on the Munitions Control List.129 





neid. 

‘0 131 Conc. Rec. H2007 (1985) (statement of Rep. Roth). 

Td. 

2 See Hirschhorn, supra note 4, at 675, 682. 

23 22 C.F.R. § 120.21 (1985). See Hirschhorn, supra note 4, at 675, 682. The old ITAR’s 
definition of ‘‘technical data’’ included ‘‘any unclassified information that can be used, 
or be adapted for use in the design, production, manufacture, repair, overhaul, processing, 
engineering, development, operation, maintenance, or reconstruction of’’ items on the 
Munitions List. 

Another portion of the old definition defined ‘‘technical data’’ as ‘‘any technology 
which advances the state-of-the-art or establishes a new art in an area of significant 
military applicability in the United States.’ Published information was excluded, but 
information that was only indirectly related to any of the items on the Munitions List or 
communicated in a noncommercial setting could be within the definition. Id. 

'4 49 Fed. Reg. 47,683 (1984). 

"5 579 F.2d 516 (9th Cir. 1978). The defendant corporation instructed a French 
missile company in unclassified techniques to produce carbon/carbon composites after 
the State Department denied its application. 

6 Td. at 519. 

"7 Id. at 520. 

‘8 Id. at 521. The techniques used by the defendant corporation had various civilian 
as well as military uses. Carbon/carbon technology is used in the manufacture of golf 
club shafts in addition to missile components. Id. 

'" Id. See also Sullivan & Bader, supra note 5, at 451, 459. 
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In revising the regulations, the State Department clarified the lan- 
guage to address academics’ concerns that the definition of technical 
data was overly broad. First, the new definition, following Edler,’ 
restricts unclassified information to information ‘‘directly related to’’ 
defense articles and defense services.'*' Second, the broad provisions 
regarding new art restricts unclassified information to ‘information 
which advances the state of the art of articles on the U.S. Munitions 
List.’’132 Finally, the definition ‘‘does not include information concern- 
ing general scientific, mathematical, or engineering principles.’’'* 

Although the definition of ‘‘export’’“* remains broad, the ITAR 
revision provides some relief in disclosures to foreigners in an academic 
setting.’*> Disclosures are exempt from the licensing requirements of 
ITAR when made (1) in the United States; (2) to a ‘‘bona fide and full 
time regular’’ employee whose permanent abode during employment 
is in the United States; (3) who is not a national of a designated 
communist country; and (4) who has been advised in writing by the 
university that he or she may not transfer the data to other foreigners 
without the prior written approval of the Office of Munitions Control.'** 


E. The Gray Areas 


The comments expressed in the policy statement of EAA of 1985,137 
the continuance of exemptions from prior reporting,’** and the conces- 
sions set forth in the definitions of ITAR™® narrow the range of first 
amendment and academic freedom issues for researchers.'*° Substantial 
tensions, however, will probably continue in the area of technology 
transfer controls.'*’ For example, the classification of research projects 
and regulations concerning foreign nationals will likely remain topics 
for disagreements much the same as before the enactment of the new 
regulations. '* 





' See supra note 125 and accompanying text; see also 49 Fed. Reg. 47,683 (1984); 
Hirschhorn, supra note 4, at 675, 682. 
' 22 C.F.R. § 120(c) (1985). The term, ‘‘defense services,’’ was not defined in the 
superseded ITAR. 
"2 22 C.F.R. § 120.21(c) (1985). See also 49 Fed. Reg. 47,683 (1984); Hirschhorn, 
supra note 4, at 675, 682. 
3 Id. 
22 C.F.R. § 120.10 (1985). See supra note 24 and accompanying text. 
"5 22 C.F.R. § 125.4(10) (1985). 
‘6 Id. See Hirschhorn, supra note 4, at 675, 738 n.103. 
's7 See supra notes 98-106 and accompanying text. 
‘6 See supra notes 107-21 and accompanying text. 
' See supra notes 122-36, and accompanying text. 
10 See Hirschhorn, supra note 4, at 675, 683. 
1 Td. 
42 See Sullivan & Bader, supra note 5, at 451. 
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Gray research areas,'** where some form of restriction could be 
justified, are also of particular concern.'** Dale Corson,"* chairman of 
the Panel on Scientific Communication and National Security,'** pre- 
dicted that if the government extended further the concept of grayness, 
export controls would result in the exclusion of foreigners from uni- 
versity research. He also predicted that major research universities 
would abandon any research area where classification might be im- 
posed. '4” 

A number of universities, including some among the top recipients 
of federal research funds, do not accept classified work on campus.'** 
In addition, Executive Order 12,356 provides that basic scientific re- 
search not clearly related to national security may not be classified.'* 
Reclassification, however, is a possibility. The executive order author- 
izes the President or agencies to reclassify information previously de- 
classified and disclosed if they determine that the information 
requires protection for national security and if the information can be 
reasonably recovered.'*° Classification or reclassification is also author- 
ized if an agency receives a request for it under the Freedom of 
Information Act'*' or the Privacy Act of 1974." 

Economic considerations and vulnerability compound the research- 
ers’ dilemma.'** The government is the largest single patron of research 
and research training at universities.’ In fiscal year 1979, government 
support for university research exceeded $3 billion.’** The National 





‘ss Gray areas are those in which all of the criteria for controls listed by the NAS 
Panel are met, but in which classification is unwarranted. NAS Report, supra note 6, at 
66. 

"4 Res. & Dev. 44 (July 1985). 

'8s Green, Pentagon Lowers Heat on Science Secrecy—Maybe, PHysics ToDAY 57 
(July 1984). 

‘6 NAS Report, supra note 6. 

‘7 Green, supra note 145. 

‘8 Stanford University, The Massachusetts Institute of Technology, and the Califor- 
nia Institute of Technology do not accept military contracts for classified work on campus, 
although they are among the top ten recipients of Department of Defense Funds. Id. at 
58. 

'* Exec. Order No. 12,356, § 1.6(b), 44 Fed. Reg. 14,877 (1982). 

10 Id. at § 1.6(c). For mandatory review procedures for declassification, see id., §§ 3, 4. 

st 5 U.S.C. § 552 (1982). 

"2 Id. 

's§ See D. NELKIN, supra note 5, at 85. 

's# See R. ROSENZWEIG, supra note 48, at 15. During the Vietnam War period of student 
protests, the relationship between government and universities was a polarizing issue on 
campuses. Now, however, universities and the military are again searching for a workable 
partnership. Green, Senators and Scientists Object to SDI Costs and Uncertainties, Puysics 
Topay 56 (July 1985). 

‘ss See R. ROSENZWEIG, supra note 48 at 16. In 1940, funds for scientific research in 
universities from all sources totaled $31 million. Aside from inflation, one reason for the 
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Science Foundation alone spent about $400 million that year for all 
university research.'** 

The dollar figure from the military will likely grow. The Defense 
Department has a shopping list for special projects'’’ that appeal to 
academics who must live within budget constraints. The projects also 
appeal to the inquisitive researcher; creativity and novelty are the major 
elements of the wide breadth of projects.** Among the projects are 
research consortia composed of members of academe, industry and 
government.'*® Another involves a National Science Foundation grant 
to four university campuses for establishing national supercomputer 
centers.'®° 

These projects are unclassified, yet the gray area category of most 
of this work causes anxiety for both researchers and agency officials.’ 
The situation concerning the participation of foreign nationals remains 
unclear, and researchers fear invocation of the restrictions of the EAA.'* 
Recently, the Departments of State and Defense proposed restricting 
access by Soviet-bloc and Chinese researchers to the supercomputer 
centers funded by the National Science Foundation through the inser- 
tion of restrictive language into the contracts.‘ Government officials 





smaller dollar figure is that prior to the 1950's, the faculty at only a handful of universities 
were expected to engage in original research. A major exception is the field of agricultural 


research to which the government and, especially, land grant colleges were committed. 
le 


1 Id. 

's7 The Strategic Defense Initiative (SDI) requires improved lasers, advanced optical 
and interferometric sensors, microelectronics, megavolt accelerators, supercomputers, and 
software that contains 10 million lines of error-free code in addition to a vast array of 
other technical items for a space defense system. See Green, supra note 145, at 56. 

158 Id. 

's® The Office of Innovative Science and Technology (IST) finances the six research 
consortia. The contracts award $62 million over periods ranging from three to four years 
for basic research on subjects ranging from non-nuclear space power to chemical-laser 
exhaust problems. Anticipating pessimism and opposition to its program, SDI set up IST 
to ‘‘reach out to the scientific research community, located especially in Academe.”’ 
See Green, supra note 154, at 56, 57. 

‘© In March 1985, the National Science Foundation announced plans to distribute 
$200 million to the University of Illinois, Champaign-Urbana; Cornell University; the 
John Von Neumann Center near Princeton; and the University of California, San Diego. 
U.S. Considers Restrictions on Biotechnology, Supercomputers, RES. & Dev. 64 (Sept. 
1985). 

“! Robert Hughey of DOE’s San Francisco Field Office said that some research 
begun openly might eventually be classified. Dwight Duston, an aide to IST’s director, 
James A. Ionson, said that the issue of secrecy for academic research ‘‘has driven us up 
the wall.’’ Green, supra note 145, at 56. 

162 Id. 

3 After negotiation, the contracts stated that the question of restriction will be 
decided later after government review. The Centers at Cornell University and the Uni- 
versity of Illinois have refused to sign, questioning whether independent research would 
be impaired by signing. U.S. Considers Restrictions on Biotechnology, Supercomputers, 
supra note 160, at 64-65. 
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argue that efforts to stop the flow of technology, especially about 
supercomputers, to communist countries would be hampered by unlim- 
ited access to the machines.’ Furthermore, possible technology trans- 
fers would be at government expense.’ 


V. BALANCING ACADEMIC FREEDOM AND NATIONAL SECURITY 


Striking a balance between academic freedom and national security 
may be impossible. Part of the difficulty lies in defining the boundaries 
of academic freedom; its legal source, scope and even its existence are 
uncertain.’ ‘‘The situation is somewhat like that of the famous judge 
in the obscenity case who said he could not define obscenity but knew 
it when he saw it. Most academics would be hard pressed to define 
academic freedom, but they know violations of it when they see them.’’'”’ 

‘‘National security,’’ although not as difficult to define,’ is also 
open to various meanings and opinions. Admiral Inman'® deemed the 
tension between technological expression and national security inevi- 
table. It results, on the one hand, from the scientist’s desire for uncon- 
strained research and publication, and, on the other, from the 
government’s need to protect certain information from potential adver- 
saries who might use the information against the United States. Since 
both are powerful forces, a workable, just balance is difficult.’ 

Whether the EAA of 1985 and the revisions to ITAR present a 
workable, just balance remains to be determined. Movement seems, at 
least, to be in the right direction. The new policy statement in EAA 
1985'”' limits scientists and scholars to communicating research find- 
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‘ss A recent study commissioned by the Pentagon showed that Western Allies spend 
from $20 to $50 billion a year in military disbursements to compensate for inadvertent 
technology transfers to the Eastern Bloc. The report is called a forerunner of a more 
inclusive study, but Pentagon officials believe it answers a part of the earlier criticisms 
of the National Academy of Science report. NAS Report, supra note 6, at 75. 

“© See Alexander, supra note 1, at 173, 227. No precedent or legal authority ‘‘clearly 
supports the proposition that there is a constitutionally protected right to pursue knowledge 
or to engage in scientific knowledge.’’ Green, supra note 145, at 57, 139-40. 

“7 See Alexander, supra note 1, at 173, 227 (quoting Searle, Two Concepts of Academic 
Freedom, in THE CONCEPT OF ACADEMIC FREEDOM (1975)). 

‘“ The Department of Defense has defined ‘‘national security’’ as a ‘‘condition 
provided by: (a) a military or defense advantage over any foreign nation or group of 
nations, or (b) a favorable foreign relations position, or (c) a defense posture capable of 
successfully resisting hostile or destructive action from within or without, overt or covert.’’ 
Overly, supra note 5, at 424 n.4. 

‘© Admiral B.R. Inman, former Deputy Director of the Central Intelligence Agency. 
NAS Report, supra note 6, at 10 (citing National Security and Technical Information 
address before the American Association for the Advancement of Science, Washington, 
D.C., January 7, 1982). 

0 Id. 

'" EAA 1985, supra note 1, at § 103. 
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ings ‘‘in accordance with applicable provisions of law.’’’”? The remain- 
der of the statement, however, allows scholars ‘‘freely to communicate 
. . . by means of publication, teaching, conferences, and other forms of 
scholarly exchange.’’'”? As a statement of congressional policy and 
nothing more, it does not directly affect the extent to which the 
regulations apply to scientific exports.’ As a strong statement of 
Congress’s intent, however, it lessens considerably the possibility of 
requiring export licenses for exchanging information at seminars, in 
classrooms or through publication. Scientific research and progress are 
the heart of the technology that the export controls seek to protect 
under the rationale of national security. When the government hampers 
research by exerting excessive export controls, it hampers scientific 
progress also. The Conference Committee was ‘‘deeply concerned’’ 
about government overreaching and singled out the Defense Department 
for having overly intruded into the exchange of information among 
scholars.'”> Now, with the policy statement, universities have a defin- 
itive, legislative shield that should help to protect against further intru- 
sions from governmental departments and agencies. 

Schoiars should also welcome Congress’s continuing the exemption 
for universities from prior reporting of published or unpublished tech- 
nical data of United States origin. Business firms, unlike universities, 
must report unpublished technical data that form part of an agreement 
with an agency of a foreign country.’® Any similar requirement for 
universities threatened possible restraint. This legislative exemption'”’ 
for educational institutions supports judicial holdings that academic 
communication is subject to fewer controls than commercial commu- 
nication. 

Controls, if any, on academic publications require careful consid- 
eration for reasons other than prior restraint or academic freedom. As 
the NAS Panel pointed out, more than 2,000 reputable scientific journals 
form an international communications channel among scientists; how- 
ever, articles by United States authors constitute only about thirty-seven 
percent of the total number published.'”* The Panel also noted that an 
analysis of citations of journal articles shows that U.S. researchers rely 
on foreign research results to a marked extent, indicating that a rush 
of basic or applied critical technological secrets, at least in published 
form, from university researchers in the United States is more imagined 
than real. The Panel on Scientific Communication and National Security 
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7 Tee, 

7+ Harris & Bialos, supra note 95, at 17, 18, col. 1. 

* 131 Conc. Rec. H2007 (1985) (statement of Rep. Roth). 

' EAA 1985, supra note 1, at § 105(g). 

Id. 
'* Papers by U.S. scientists account for twenty-one percent of the chemistry articles 
and thirty percent of the physics articles. NAS Report, supra note 6, at 24. 
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recommended consideration of voluntary controls on publication in lim- 
ited situations.’ Under the EAA 1985 amendments, however, prior 
reporting and publication controls for universities still apply, but only 
when the research has an identifiable, direct military application or is 
dual-use and involves process or production-related techniques.’ 

The new ITAR regulations that provide guidelines for foreign 
national employees also provide some relief for researchers concerned 
with governmental restraints on communication with foreign nation- 
als.’** Nonetheless, universities still face control problems with foreign 
nationals who are not university employees. Scientific seminars, ex- 
change programs and travel abroad are important in communicating 
research results. These formal and informal meetings bring foreign and 
United States researchers together in situations in which the foreigner 
is not an employee and which can result in an exchange of information. 
The increased likelihood of information being transferred in face-to- 
face meetings probably will be a primary factor in continued govern- 
ment restrictions on the access of foreigners to university research, 
particularly in dual-use areas. To help resolve the issue of dual-use 
research and to provide further guidance to Congress, a complementary 
study to the 1982 NAS Panel report is underway. The study panel is 
charged with weighing the costs and benefits of controls that limit or 
eliminate the transfer of dual-use technologies to possible adversaries. 
The panel also plans to investigate alternate control measures and set 
priorities among them.'*” 

Whatever the outcome of that study and regardless of the interde- 
pendence between government and the university, tension will likely 
always exist. Government ‘‘can be, and often is, at one and the same 
time a patron, adversary, buyer, and regulator.’’'** As the largest patron 
of universities, it habitually provides funds for university research. 
Some researchers may have believed that the money came only because 
they deserved it, but the patronage is not entirely beneficence. In 
funding research to solve the government’s and the public’s problems, 
whether in defense, space exploration or health care, the government 
acquires a proprietary interest in the university. When the government 
acquires a direct proprietary interest in the university, it may consti- 
tutionally impose restrictions on research findings’ and, ‘‘in the ab- 





'® NAS Report, supra note 6, at 223. Voluntary control mechanisms exist for 
cryptography, but the panel concluded that they are unlikely to be applicable to other 
research areas that bear on national security. Id. 

‘ ConF. REP., supra note 117. 

™! 22 C.F.R. § 125.4(10). See supra note 135 and accompanying text. 

2 See Green, Academics Study High-Tech Export Control, PHysics Topay 49 (Aug. 
1985). 

‘st R. ROSENZWEIG, supra note 48 at 19. 

+ See Alexander, supra note 1, at 171, 239. The funding agency musi write any restric- 
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1986] TECHNOLOGY TRANSFER 333 


sence of express contractual provisions . . . may use its power to classify 
information in which it has a proprietary interest.’’'*5 Therefore, in 
making contractual agreements to do government research, researchers 
become subject to the same regulations controlling the industrial and 
business communities, and the government need not make any conces- 
sions to universities in the proprietary sense. 

At least one writer’** observes that pressures on researchers to 
introduce new commercial and military products is transforming the 
research process, as well as research data, into intellectual property, 
which can be owned or possessed. Traditionally, researchers have 
believed that research processes and data that were funded by grants, 
rather than by contracts, belonged to the researcher.'*’ The researcher, 
therefore, controlled the time and manner of disclosure. Extending the 
concept of intellectual property rights to research data and processes, 
however, creates a broad arena for competing claims and possibly for 
more external restrictions by the government. ' 

Academic freedom is also essentially a concept of control, but one 
less controversial than that of research as a property right. Property 
rights raise the specter of external control, a force that researchers 
regard as a ‘‘threat to the quality and integrity of research.’’'*® The 
unique situation of the university researcher working in a combination 
of education and research promotes scholarly investigation into ideas 
that could be blocked if regulation must always precede creativity. 
Academic freedom has survived a number of tests during this century.'’” 
Congress’s response to university needs in balancing academic freedom 
with national security in the new EAA 1985 amendments and the ITAR 
regulations reflect academic freedom’s most recent success. That bal- 
ancing provides a map for future excursions into government-university 
tensions. When universities spot the intrusion of regulation that distorts 
the university’s unique purposes and subsequently set about delimiting 
the regulation through studies like that done by the NAS Panel, gov- 
ernment will likely respond to protect both the public interest and the 
integrity of the university. 


CONCLUSION 


Controls placed on university research through regulations intended 
for primarily commercial transactions arguably infringed researchers’ 





“5 Id. Also, information developed by use of classified data may be classified. 

See D. NELKIN, supra note 5, at 4. 

“7 An exception was classified military research. Id. at 5. 

ms Td. 

‘ Scientists follow the concept of ‘‘individual sovereignty’ as a guide to scientific 
behavior. Id. 

™ In the early part of this century opponents to academic freedom were disturbed 
by ‘‘unorthodox’’ ideas and theories among university scholars. Later attacks focused on 
research in genetics as a matter affecting race and on military research. D. Box, BEYOND 
THE IvorY TOWER 21 (1982). 
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first amendment rights and their traditional rights of academic freedom. 
The long-waited amendments to the EAA provide universities with 
a strong congressional policy statement, but the Act leaves the basic 
structure of United States export controls intact. Gray-area research 
remains in a delicate balance as government and universities seek their 
own ends. 
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